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the association in their behalf. 
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who represent them. 
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understanding and coping with developments in higher education law. NACUA works through at- 
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Under the Bankruptcy Code, student loans which are virtually non- 
dischargeable in Chapter 7 can be almost entirely discharged in Chapter 
13. This inconsistency has encouraged individuals whose debts consisted 
primarily of student loan obligations to file under Chapter 13 and propose 
to repay only a small percentage of their debts. Although Chapter 13 plans 
must be filed in ‘‘good faith’’ to be approved, courts have often confirmed 
nominal repayment student loan Chapter 13 plans due to the lack of any 
clear standard for evaluating the debtors’ good faith. In 1984, the Bankrupt- 
cy Amendments and Federal Judgeship Act amended the Bankruptcy Code 
to curb abuses and sent a message to courts and debtors that creditors 
should be repaid as fully as possible. This Article focuses on the changes 
affecting Chapter 13, with particular emphasis on the newly added provi- 
sions protecting unsecured creditors who object to confirmation of Chapter 
13 plans. After examining some of the theoretical ramifications of the 1984 
amendments, the Article outlines the steps involved in handling Chapter 
13 cases and describes how the university attorney can make use of some 
of the more important new provisions to obtain a maximum recovery of 
student loan proceeds. 
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Increasing concern over drinking problems on university campuses has 
coincided with a legal trend toward holding third parties liable for 
intoxication-related injuries. These developments pose significant liability 
risks for both universities that commercially sell alcoholic beverages, and 
for those that engage in roles such as social host, innkeeper, sports pro- 
moter, business proprietor or landlord. After an overview of alcohol-related 
health and scholastic problems among students, this article outlines civil 
liability principles that universities may be subject to and steps that some 
schools are taking to reduce health and liability risks on their campuses. 


PLAGIARISM PROBLEMS IN HIGHER EDUCATION ...Ralph D. Mawdsley 


Plagiarism by students is a real problem for institutions of higher learn- 
ing. The problem persists because the institutions themselves have failed 
to adequately define plagiarism, inform the students of the consequences 
of plagiarism, or because they are unwilling to enforce their own rules 
for punishing plagiarism. This Article discusses the problem of defining 
plagiarism, the role of intent, and the various due process aspects of en- 
forcing academic and disciplinary penalties for plagiarism. Also, although 
plagiarism is thought by most to be a form of academic dishonesty, it may 
have some copyright implications. This article touches on these implica- 
tions and the application of the fair use doctrine. 
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STUDENT LOANS, CHAPTER 13 OF 
THE BANKRUPTCY CODE, AND THE 
1984 BANKRUPTCY AMENDMENTS 


PAULA AIELLO* 
ErIc K. BEHRENS** 


Two policies are frequently in tension in the Bankruptcy Code. On 
the one hand, there is the strong policy favoring a ‘‘fresh start,’’ a new 
beginning, for the debtor who has experienced an economic disaster.' A 
cooperative individual can obtain a discharge? of most of his or her debts 
and will be protected against discrimination® or collection actions* based 
on those debts. On the other hand, there is the concern for protecting 
the rights of creditors against an abuse of the bankruptcy laws.5 For this 





* J.D., Hastings College of the Law, 1986; B.A. University of California, Berkeley, 
1976. 

** University Counsel, The Regents of the University of California; B.A., Harvard 
University, 1970; M. Div., Fuller Theological Seminary, 1974; J.D., University of Califor- 
nia (Boalt Hall), 1977. 

The authors dedicate this article to the memory of Donald L. Reidhaar, who so 
profoundly affected educational law and policy during his years of devoted service to 
the University of California. The authors express also their gratitude to Patricia A. Buresh 
for her unflagging help in typing the many drafts and revisions of this Article. 

1 The concept of a fresh start is so basic to the bankruptcy laws that it is discussed 
in innumerable cases. Two classic United States Supreme Court statements of this princi- 
ple appear in Williams v. United States Fidelity & Guaranty Co., 236 U.S. 549, 554 (1915) 
and in Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934), both of which are quoted in 
Ayres & Sagner, The Bankruptcy Reform Act and Student Loans: Unraveling New Knots, 
9 J. Com. & U.L. 361, 362 (1982-83) [hereinafter referred to as Ayres & Sagner]. This 
article is intended to be largely a statutory update to that comprehensive article by Ted 
D. Ayres and Dianne R. Sagner, which is an indispensable reference for college and univer- 
sity attorneys who are faced with proceedings involving student loan debts. 

2 “It is commonly agreed that bankruptcy serves two principal purposes. One is 
to give the debtor a fresh start free of the burdens of excessive debt. This is accomplished 
by granting a discharge. In chapter 7 this occurs when the time for filing of objections 
to discharge has expired. In chapter 11 it occurs upon confirmation of the plan. In chapter 
13 it occurs when the debtor has either completed his plan or has applied for a discharge.”’ 
In re Peterson, 53 Bankr. 339, 341 (Bankr. D. Ore. 1985). See also B. Weintraub & A. 
Resnick, BANkRuptcy Law MANUAL 4 3.01-3.02 at 3-2, 3-3 (rev.ed. 1986) [hereinafter Wein- 
traub & Resnick]. That very helpful treatise is the source of much of the background material 
in this Article. 

3 11 U.S.C. § 525. See infra note 71. 

4 11 U.S.C. § 524. 

5 ‘*The second purpose [of the Bankruptcy Code] is to provide equitable treatment 
for creditors. Distribution upon unsecured claims is on a pro rata rather than a first-come, 
first-served basis.’’ In re Peterson, 53 Bankr. at 341. 
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reason, dishonest or uncooperative debtors may be denied a discharge® 
and interested parties (the trustee and creditors) may object to a discharge 
if they believe there are grounds for denial.” Most importantly, certain 
debts are not subject to discharge. These ‘‘nondischargeable’’ debts are 
obligations of such social and moral significance that, in the opinion of 
Congress, their continued viability after a bankruptcy overrides the right 
of debtors to make a ‘‘fresh start.’’”® Among them are student loan debts. 

In reaction to a perceived rapid increase in abusive student debtor 
filings, Congress first made student loan debts nondischargeable in its 
Education Amendments of 1976;° later, when it enacted the Bankruptcy 





Most of the amendments proposed by creditors’ groups attempt to correct perceived 
abuses of the ‘‘fresh start’? advantage. Many of the consumer credit amendments of the 
Bankruptcy Amendments and Federal Judgeship Act of 1984 reflect some concern for pro- 
tecting creditors, see infra notes 23-43 and accompanying text, but some of the legislative 
debates showed the strength of the fresh start policy. For example, one rejected creditor 
proposal would have required a debtor to show s/he could not pay 50 percent of his 
or her debts over three to five years before s/he could file for bankruptcy. In criticizing 
that proposal, Senator Metzenbaum stated: ‘‘For 100 years, people have been able to get 
a fresh start through the bankruptcy court without having to jump through these hoops.’’ 
130 Conc. Rec. $7624 (daily ed. June 19, 1984). 

6 See, e.g., 11 U.S.C. § 727; see also Weintraub & Resnick, supra note 2, { 3.03 
at 3-3 et seq., discussing 10 grounds for denial of discharge. 

7 Id. ¢ 3.04 at 3-18 et seq. 

® The nondischargeability of certain debts also overrides another important bankrupt- 
cy principle: equality of treatment for all creditors. See H.R. Rep. No. 595, 95th Cong. 
1st Sess. 134, reprinted in 1978 U.S. Code Cong. & Ad. News 5963, 6095. For a summary 
of the debts excepted from discharge as well as Congress’ most recently enacted excep- 
tion (drunk driving debts), see note 28 infra. 

® See S. Rep. No. 882, 94th Cong., 2d Sess. 32, reprinted in 1976 U.S. Code Cong. 
& Ad. News 4731, 4744. Arguing on the basis of a 1976 GAO study which reported that 
less than one percent of all matured educational loans had been discharged in bankrupt- 
cy, one commentator contends that ‘‘the problem that concerned Congress was created 
by the press.’’ Wiese, Discharging Student Loans in Bankruptcy: The Bankruptcy Court 
Tests of ‘‘Undue Hardship’’, 26 Ariz. L. Rev. 445, 446 (1984). However, even though 
the actual amount of money lost represented a small percentage of the total loan, there 
was no guarantee that this situation had stabilized; indeed, it appears that a clear trend 
toward increased student loan bankruptcy filings was the basis for the 1976 amendments 
codified at 20 U.S.C. § 1087-3 (1976). Bankruptcy Act Revisions Hearings on H.R. 31 
and 32 Before the Subcomm. on Civil and Constitutional Rights of the House Comm. 
on the Judiciary, 94th Cong., 1st & 2d Sess. 1065, 1076 (1976) (between 1974 and 1975 
the number of claims by lenders for debts discharged in bankruptcy increased by 59.9%). 
See Student Loan Bankruptcies, 1978 WasH. U.L.Q. 593 n. 1-3. See also H.R. Rep. No. 
595, 95th Cong. 1st Sess. 133-147, reprinted in 1978 U.S. Cope Conc. & Ap. News 5963, 
6095-6108 for further statistics concerning discharges of federally insured student loans 
in bankruptcy. 

Finally, it should be noted that bankruptcy filings in general continue to increase 
at a dramatic rate, so that even statistics which are only five years old greatly underestimate 
the dollar amount of claims which are currently being discharged under the Bankruptcy 
Code. See 130 Conc. Rec. S8891 (daily ed. June 29, 1984) (statement of Sen. Hatch) 
reprinted in 1984 U.S. Cope Conc. & Ap News 576, 596-97 for an illustration of the vast 
increase in bankruptcy filings (a fourfold increase in filings in Utah between 1977 and 1983). 
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Code in 1978, it incorporated the provisions of that amendment into the 
Code’s ‘‘exceptions to discharge.’’*° As a result, most educational loans 
are nondischargeable* in Chapter 7.12 However, under the discharge pro- 
visions of Chapter 13, most otherwise nondischargeable student loans 
could be discharged if the debtor proposed a plan to pay even a small 
percentage of his or her debts and completed payments under that plan. 1% 





1° 11 U.S.C. § 523(a) lists the exceptions to discharge. Section 523(a)(8) specifically 
incorporates the 1976 Amendment's provisions excepting student loans. The legislative 
history under this provision states that it ‘‘follows generally current law”’ and that it ‘‘is 
intended to be self-executing and the lender or institution is not required to file a com- 
plaint to determine the nondischargeability of student loans.”” S. Rep. No. 989, 95th Cong., 
2d Sess. 79 reprinted in 1978 U.S. Cope & Ap. News 5787, 5865. By placing the burden 
on the debtor to file a complaint to determine the dischargeability of student loans, rather 

‘than on the educational lender, Congress increased the likelihood that these loans would 
be repaid. 

11 Prior to the Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. 
L. No. 93-353, 98 Stat. 333 (1984) H.R. 5174 which was signed into law on July 10, 
1984 (codified as amended at 11 U.S.C. § 101 et. seq) (hereinafter BAFJA) 11 U.S.C. 
§ 523(a)(8) read in full as follows: 

A discharge . . . does not discharge an individual debtor from any debt— . 

. . (8) for an educational loan made, insured, or guaranteed by a governmental 

unit, or made under any program funded in whole or in part by a governmental 

unit or a non-profit institution of higher education, unless—(A) such loan first 

became due before five years (exclusive of any applicable suspension of the repay- 

ment period) before the date of the filing of the petition; or (B) excepting such 
debt from discharge under this paragraph will impose an undue hardship on 

the debtor and the debtor’s dependents[.} 

The BAFJA deleted the words ‘‘of higher education’’ after ‘‘non-profit in- 
stitution,’’ suggesting that loans from churches or foundations may be included. 

W. Mapother, StuDENT LOANS AND BANKRUPTCY IN A NUTSHELL (1985) at 13. 

Ayres & Sagner, supra note 1, at 383-84 point out ‘‘the interesting case of’’ In re 
Johnson, 17 Bankr. 95 (Bankr. W.D. Mo. 1981) which only made those installments which 
were more than five years old dischargeable rather than the entire loan. The Johnson 
decision, which educational lenders welcomed, was only followed by one reported case, 
In re Steiner, 55 Bankr. 1 (Bankr. E.D. Cal. 1983). The Johnson interpretation was 
permanently laid to rest by the recent decision of In re Nunn, 788 F.2d 617, 619 (9th 
Cir. 1986) which explicitly held that ‘‘section 523(a)(8)(A) provides for the discharge of 
student loans five years after the first installment payment becomes due.’’ (emphasis sup- 
plied). The Nunn case is the first reported circuit court decision interpreting section 
523(a)(8)(A). 

12 Section 523(a) applies to all discharges under Chapter 7. In Chapter 7 or ‘‘stright’’ 
bankruptcy, the debtor’s unprotected (non-exempt) assets are liquidated and the cash pro- 
ceeds are disbursed to creditors. Because many assets are protected from liquidation, and 
because most non-exempt assets are encumbered by security interests, most unsecured 
creditors receive nothing from liquidation unless their debts are nondischargeable. See 
W. Mapother, supra note 11, at 6-7, 11. Mapother’s book is another valuable resource 
for attorneys for educational lenders. It presents, in layman’s language, much practical 
information on bankruptcy as it affects educational debts. It addresses both Chapter 7 
and Chapter 13 and goes into much greater detail on many practical considerations in- 
volved in handling bankruptcy cases. 

13 As noted supra note 12, a debtor may not have sufficient assets to provide for 
much immediate repayment of claims (the Chapter 7 approach). However, a debtor with 
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The liberal discharge provisions of Chapter 13 of the Bankruptcy Code 
were primarily intended to encourage debtors to choose Chapter 13 over 
Chapter 7, under the optimistic belief that more debts would be repaid 
in full this way.** Although such a policy might bear fruit in the case 
of most debts, it clearly has the opposite effect for those debts which are 
nondischargeable in a Chapter 7 proceeding. In a Chapter 13 proceeding, 
a debtor could virtually eliminate those debts which would have survived 
a Chapter 7 proceeding simply by proposing to pay a nominal amount 
constituting as little as 10 percent or less of the total value of the debt 
in a Chapter 13 plan. 

By allowing the debtor to accomplish what Chapter 7 would not, this 
characteristic of Chapter 13 actually encouraged debtors to try to avoid 
repaying student loans. The net effect of making certain nondischargeable 
Chapter 7 debts dischargeable in a Chapter 13 proceeding is to encourage 
its use in cases where a majority of the debts are nondischargeable in a 
Chapter 7.15 Moreover, the ability to discharge student loans for a nominal 
repayment encouraged debtors whose obligations were primarily student 
loans to file Chapter 13 proceedings early in the loan repayment periods, 
since it makes little sense to pay all of a debt when a Chapter 13 pro- 
ceeding allows cancellation of ninety percent or more of that debt.'¢ It 
was left to the courts to decide whether, in each case, the Chapter 13 plan 





a regular income and a limited amount of debts usually should be able to pay most (if 
not all) of those debts over time (the Chapter 13 approach). Under 11 U.S.C. § 109(e), 
Chapter 13 is available only to individuals with a regular income who owe less than 
$100,000 in unsecured debts and less than $350,000 in secured debts. 

In Chapter 13, a debtor can submit a plan to pay all or part of his or her debts 
out of future earnings over a period of three to five years under court supervision, with 
protection from pressure by creditors. In return, the debtor keeps his or her assets. The 
debtor must fulfill the terms of the plan before a discharge is granted. If the debtor does 
not complete the payments, the exceptions to discharge under section 523(a) apply unless 
the debtor qualifies for a hardship discharge under 11 U.S.C. § 1328(b); see also infra 
note 171. However, if the debtor does complete the payments, he or she can discharge 
all the section 523(a) debts except those for alimony or support. 11 U.S.C. § 1328(a)(2). 
See generally Weintraub & Resnick, supra note 2, at ¢ 9.01. The generous discharge pro- 
visions are considered to be a trade off for the debtor’s agreement to obligate future in- 
come and his or her cooperation by complying with the terms of the plan. See, e.g., 
In re Peterson, 53 Bankr. at 341. See generally W. Mapother, supra note 11, at 7. 

14 See, e.g., S. Rep. No. 989, 95th Cong., 2d Sess. 12, reprinted in 1978 U.S. CopE 
Conc. & AD. News 5787, 5799; H.R. Rep. No. 595, 95th Cong., 2d Sess. 118, reprinted 
in 1978 U.S. Cope Conc. & Ap. News 5963, 6079. In re Burrell 6 Bankr. 360, 366 (N.D. 
Cal. 1980); In re Yee 7 Bankr. 747, 752-756 (Bankr. E.D. N.Y. 1980) and accompanying 
notes; In re Iacovoni 2 Bankr. 256 (Bankr. D. Utah 1980). 

18 It is not surprising, then, that there are numerous cases reporting Chapter 13 
filings where most of the debts are otherwise nondischargeable student loans. See, e.g., 
Matter of Akin, 54 Bankr. 700 (Bankr. D. Neb. 1985); In re Dalby, 38 Bankr. 107 (Bankr. 
D. Utah 1984); In re Hawkins, 33 Bankr. 908 (Bankr. S.D.B.Y. 1983); In re Twila Rae 
Williams, 42 Bankr. 474 (Bankr. E.D. Ark. 1984); In re Jonson, 17 Bankr. 78 (Bankr. S.D. 
Ind. 1981). 

16 See In re Gaston, 25 Bankr. 571, 573 (S.D. Ohio 1982), discussing the discharge 
of ‘‘recently incurred student loans.’’ 
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satisfied the Code’s key requirement for confirmation:'” that the plan be 
proposed in ‘‘good faith.’’!* This situation produced numerous reported 
cases with inconsistent and unsatisfying results.'* 

The Bankruptcy Amendments and Federal Judgeship Act of 1984 (‘‘the 
BAFYJA’’)?° amended various sections of the Bankruptcy Code in ways that 
will be important to educational lenders. Although they did not resolve 
the inconsistent treatment of student loan debts created by the differences 
between Chapter 13 and Chapter 7, the 1984 amendments did send a clear 
message about Congress’ expectations. Because Chapter 13 proceedings 
present the greatest challenge to educational lenders, the changes affecting 
those proceedings will be especially important. They are the focus of this 
Article. 

The first part of this Article outlines the relevant statutory changes, 
with particular emphasis on the newly added requirements for confirma- 
tion, and examines their theoretical ramifications. In the second part, the 
Article describes how the most important of these amendments can be 
used by educational lenders faced with Chapter 13 bankruptcy filings by 
student loan debtors. Those who feel they need a review of the process 
involved in handling a Chapter 13 case may wish at this point to read 
the first section of Part II of this Article entitled ‘‘The Process’. That sec- 
tion outlines the steps from filing through confirmation to completion or 
dismissal of the Chapter 13 plan, focusing on the concerns of the univer- 
sity as an unsecured creditor. 





17 Each proposed Chapter 13 plan must be approved (‘‘confirmed”’) by the bankruptcy 
court which, absent objection, is required to confirm a plan if it meets the six requirements 
set out in 11 U.S.C. § 1325(a). 

18 11 U.S.C. § 1325(a)(3). If the debtor’s sole motivation for filing a Chapter 13 
proceeding is to discharge student loans, that generally will not be permitted under the 
‘‘good faith’’ requirements. See infra text accompanying notes 91-107. The debtor must 
truly face a difficult financial situation, especially under the newly enacted ‘‘disposable 
income” test. 11 U.S.C. § 1325(b)(1)(B). The problem in the student loan context, however, 
is that many recent graduates face such a difficult financial situation immediately after 
graduation, though they may have a far greater earning potential. See, e.g., REPORT OF 
THE House COMMITTEE ON EDUCATION AND LABOR, accompanying a bill to make student loans 
nondischargeable, which stated: ‘‘The Committee notes that in most circumstances a stu- 
dent may leave school with several thousand dollars in student loans and no assets, thereby 
making the student technically eligible to declare bankruptcy.’’ H.R. Rep. No. 1232, 94th 
Cong., 2d Sess., 13-14 (1976). 

19 See cases cited in Ayres and Sagner, supra note 1, at 394-416. The later cases 
insisted that each Chapter 13 proceeding should be decided on its own facts. See infra 
notes 51-53 and accompanying text. Fortunately, though, the most recent cases indicate 
that the new ‘‘disposable income”’ requirement of 11 U.S.C. § 1325(b)(1)(B) has at least 
provided some parameters (based on the debtor’s income) for judicial discretion in confir- 
ming Chapter 13 plans. See infra notes 138-168 and accompanying text. 

20 The amendments to sections 303(b)(1) and 303(h)(1) concerning involuntary peti- 
tions and the addition of section 1113 concerning collective bargaining agreements all 
affect cases filed after July 10, 1984. All other substantive amendments in the BAFJA 
affect cases filed after October 7, 1984. 
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I. STATUTORY UPDATE 


A. Brief Summary of 1984 Amendments Relevant to Student Loans 
in Chapter 13 


Although the same conflicting policies remain in tension,?* Congress’ 
overriding concern in enacting the ‘‘consumer credit amendments’’2? in 
the BAFJA was to protect creditors against abuse of the Code.?3 The con- 
sumer credit amendments significantly tightened up the Code’s provisions 
to ensure that creditors would be repaid as fully as possible.4 

Despite surprisingly limited legislative history,25 the congressional 
purpose is clear. Congress feared that Chapter 7 was open to abuse because 
it ‘‘allows the debtor to turn his back on his creditors and walk away scot- 
free’ from most unsecured creditors, whereas Chapter 13 was to be en- 
couraged because it ‘‘requires the debtor to repay his creditors. . . .’’26 
Congress even set up a scheme ‘‘to ensure that the debtor seeks relief under 
the appropriate chapter of the Bankruptcy Code.’’?”? Unfortunately, the 
congressional policy to encourage Chapter 13 filings directly conflicts with 
the interests of educational lenders and of the other creditors whose claims 





21 ‘*People who, for one reason or another, cannot pay their debts should be per- 
mitted appropriate relief, but no one who is capable of refinancing his debts should be 
discouraged from doing so.’’ 130 Conc. Rec. H7499 (daily ed. June 29, 1984) (statement 
of Rep. Anderson). 

22 The BAFYJA is most famous for its major reforms in the jurisdiction and structure 
of the bankruptcy court that were made in response to the Supreme Court decision in 
Northern Pipeline Construction Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982), its labor 
provisions that were enacted in response to NLRB v. Bildisco & Bildisco, 465 U.S. 513 
(1984), and its federal judgeships provisions. Its so-called ‘‘consumer amendments,’’ which 
make up a smaller portion of the Act, are the only amendments relevant to student loans. 
11 U.S.C. § 101(7) defines ‘‘consumer debt”’ as ‘‘debt incurred by an individual primari- 
ly for a personal, family, or household purpose... .’’ That concise yet broad definition 
of ‘‘consumer debt’’ certainly encompasses educational loans which were incurred by an 
individual to enhance his or her knowledge and ability to become a productive member 
of society. 

23 The bill contained ‘‘over 30 substantive amendments to curb abuses of the 
bankruptcy code, . . . make its use truly a last resort . . . [and] ensure that a ‘fresh 
start’ does not become a ‘head start.’’’ 130 Conc. Rec. $8891 (daily ed. June 29, 1984) 
(statement of Sen. Hatch), reprinted in 1984 U.S. Cope Conc. & Ap. News 576, 598. See 
also, Chatz & Schumm, 1984 Bankruptcy Amendments—Fresh from the Anvil. Com. L.J. 
Aug.-Sept. 1984, at 324. 

24 Id. 

25 No Senate or House Report was submitted with the BAFJA, and the House Con- 
ference Report did not contain a Joint Explanatory Statement. 1984 U.S. Cope Conc. & 
Ap. News 576. Moreover, of the limited legislative history that does exist, very little directly 
relates to the consumer amendments because most of the legislative discussion centered 
around the other provisions. 

26 130 Conc. Rec. H7499 (daily ed. June 29, 1984) (statement of Rep. Anderson). 

27 The debtor’s attorney must submit an affidavit or declaration that he or she has 
informed the debtor of the options and type of relief available under Chapter 7 and Chapter 
13. See paragraph 7 and Exhibit ‘‘B’’ of newly revised Official Bankruptcy Form No. 
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cannot be discharged under Chapter 7 but can be almost entirely discharged 
under Chapter 13.28 

However, it would have defeated the congressional purpose—and most 
creditors would oppose encouraging the use of Chapter 13—if Chapter 
13 debtors could have continued to submit zero or minimum payment 
plans and use Chapter 13 to ‘‘walk away from their creditors’’ as they 
sometimes have in the past. Congress addressed this by including amend- 
ments to Chapter i3?° that reflect the spirit and purpose of that chapter 
and indicate ‘‘the intent of Congress to require the debtor to make a 
substantial effort to pay his debts.’’3° 





1 which can be found, inter alia, in Weintraub & Resnick, supra note 2, at Appendix 
D, A-304. Under 11 U.S.C. § 707(b), a bankruptcy court can dismiss a Chapter 7 filing 
if it finds that it constituted a ‘‘substantial abuse’’ of the Chapter ‘‘because the debtor 
is found capable of fulfilling the terms of a Chapter 13 repayment agreement.:’ 130 Conc. 
Rec. H7499 (daily ed. June 24, 1984) (statement by Rep. Anderson). Some reported cases 
have already discussed Chapter 7 proceedings where the court concluded the debtor had 
the financial ability to propose a viable Chapter 13 plan. See, e.g., In re Grant, 51 Bankr. 
385 (Bankr. N.D. Ohio 1985); In re Bryant, 47 Bankr. 21 (Bankr. W.D.N.C. 1984). A more 
cautious approach is found in the cases of In re Hudson, 56 Bankr. 415 (Bankr. N.D. 
Ohio 1985) and In re Edwards, 50 Bankr. 933 (Bankr. S.D.N.Y. 1985). The Grant and 
Edwards cases contain helpful discussions of the legislative history of section 707(b). 

In the 1984 amendments, Congress was reacting to what it saw as a failure in the 
1978 Code which, because it did not insist that debtors who had income and assets seriously 
consider Chapter 13, made it ‘‘easier’’ to file under Chapter 7 and discharge many claims 
without any repayment at all. The House Conference Report on H.R. 5174 cited a GAO 
report suggesting that 40 percent of those filing Chapter 7 could have filed Chapter 13 
and that those inappropriate Chapter 7 filings cost the lending industry as much as $1.25 
billion annually. 130 Conc. Rec H7499 (daily ed. June 29, 1984) (statement of Rep. Ander- 
son) But see In re Rimgale, 669 F.2d 426, 428 n.6 (7th Cir. 1982) (citing a 1981 Annual 
Report from the Administrative Office of the Courts showing a dramatic increase in the 
number of Chapter 13 filings between 1979 and 1981). 

2® The other creditors are all those whose debts are nondischargeable under sec- 
tions 523(a)(1)-(4), (6), (7), (9) and (10), yet whose debts can be discharged by a nominal 
payment under Chapter 13. They include certain taxing authorities, governmental units 
who have imposed fines, and victims of fraudulent misrepresentation, embezzlement, and 
intentionally inflicted injuries. The BAFJA added drunk driving debts resulting from a 
judgment or a consent decree to the list of nondischargeable debts. Alimony and child 
support are the only debts nondischargeable in both Chapter 7 and Chapter 13. 11 U.S.C. 
§§ 523(a)(5), 1328(a)(2). 

29 In Chapter 13 alone, which consists of 17 sections excluding those incorporated 
from other chapters, seven of these sections saw substantive changes as a result of the 
BAFJA. See new subsections 11 U.S.C. § 1301(d), 1302(b)(3) and (5), 1307(c)(4), 1325(b) 
and 1326(a)(1) and amendments to sections 1322(b)(1) and 1329(a). Other sections that 
significantly affect Chapter 13 student debtors will also be discussed in this article. 

30 S. Rep. No. 65, 98th Cong., ist Sess. 64 (1983). The statement was made in con- 
nection with the proposed Omnibus Bankruptcy Improvements Act of 1983 (OBIA) (S. 
Rep. No. 98-65, 98th Cong., ist Sess. 16 (April 26, 1983)), a forerunner of the BAFJA. 
Numerous amendments proposed in the OBIA were ultimately adopted, with alterations, 
in the BAFJA. As a rule, one ‘‘must be cautious when dealing with legislative statements 
not contemporaneous with the provision in question [citation],’’ Barnes v. Whelan, 689 
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Nowhere is this more evident than in the addition of a new subsec- 
tion to 11 U.S.C. section 1325, which governs the requirements for con- 
firmation of a Chapter 13 plan.*1 Under that amendment, an unsecured 
creditor or the trustee can apparently block confirmation of a plan simply 
by filing an objection. The plan which a creditor has challenged cannot 
be confirmed unless the debtor either pays the objecting creditor’s claim 
in full or provides that all of his or her ‘‘disposable income’’ will be ap- 
plied to make payments under the plan. Moreover, Congress spelled out 
in section 1329(a) that an unsecured creditor, as well as the debtor or 
trustee, can request modification of the plan after confirmation.*? Thus, 





F.2d 193, 200 (D.C. Cir. 1982); however, because no Senate or House Report was submit- 
ted with the BAFJA, this article does rely on the legislative history of the earlier OBIA 
to the extent it is relevant to the BAFJA. 

The quoted statement was made in support of an OBIA proposal which would have 
added the disposable income requirement for confirmation to section 1325(a)(3); the change 
was proposed as a response to case law that had developed varying interpretations of 
the ‘‘good faith’’ requirement. See infra notes 49-61 and accompanying text. Although 
the disposable income requirement was ultimately included as a separate subsection, which 
is only triggered if a trustee or an unsecured creditor objects to confirmation, Congress’ 
intent in amending Chapter 13 to have the debtor pay as much as possible into the Chapter 
13 plan is no less clear. See legislative history cited in In re Rimgale, 669 F.2d 426, 
427, n.2 and accompanying text, as well as discussion at 431. 

31 Section 1325(b), which is entirely new, provides in full as follows: 

(1) If the trustee or the holder of an allowed unsecured claim objects to 

the confirmation of the plan, then the court may not approve the plan unless, 

as of the effective date of the plan— 

(A) the value of the property to be distributed under the plan on ac- 
count of such claim is not less than the amount of such claim; or 

(B) the plan provides that all of the debtor’s projected disposable in- 
come to be received in the three-year period beginning on the date that the first 
payment is due under the plan will be applied to make payments under the plan. 

(2) For purposes of this subsection, ‘disposable income’ means income 
which is received by the debtor and which is not reasonably necessary to be 
expended— 

(A) for the maintenance or support of the debtor or a dependent of 
the debtor; or 
(B) if the debtor is engaged in business, for the payment of expen- 
ditures necessary for the continuation, preservation, and operation of such 
business. 
Subsection (1)(B) may contain a drafting error. It refers to the ‘‘three year period . . . 
under the plan.’’ Although the Code contemplates that most Chapter 13 plans will last 
no more than three years, section 1322(c) allows plans of up to five years in length where 
there is cause. In fact, many plans do extend over periods longer than three years. No 
rational purpose appears to be served by discontinuing the disposable income require- 
ment in the fourth year of a five-year plan. One court has interpreted section 1325(b)(1)(B) 
as requiring that a proposed plan of less than three years be extended to three years when 
an objection has been filed. In re Kull, 54 Bankr. 375, 377 (Bankr. D. Colo. 1985). 

32 As amended, section 1329(a) of the BAFJA provides: 

At any time after confirmation of the plan but before the completion of payments 

under such plan, the plan may be modified, upon request of the debtor, the 

trustee, or the holder of an allowed unsecured claim, to— 
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the debtor may have to pay more if his or her financial situation improves 
during the period of the plan.%* 

Other amendments make it more difficult for the dilatory or the 
deliberately uncooperative debtor to avoid the basic Chapter 13 re- 
quirements. Section 1326 now mandates that payments under the plan 
begin within 30 days after the plan is filed.** The trustee retains the 
payments and distributes them after the plan is confirmed or returns them 
to the debtor if the plan is not confirmed.*5 This amendment will provide 
a welcome change for creditors, including educational lenders, who often 
found that the mere filing of a Chapter 13 (which, in many cases, was 
later dismissed) could result in delays in receiving an installment payment 
of six months or more while a debtor became accustomed to living on 
an income larger than would later be available.* Congress made enforce- 
ment easier by imposing on the trustee the additional duty of ensuring 
that a debtor commence making timely payments” and by making a debtor’s 
failure to do so a ground for either conversion to Chapter 7 or dismissal.** 
Another severe sanction for debtor noncooperation appears in newly added 
section 109(f). Under that provision, the debtor cannot refile a bankruptcy 
petition for 180 days if the debtor’s case was dismissed because of ‘‘willful 
failure’’ to comply with a court order or because the debtor voluntarily 
dismissed the case when faced with a hearing on relief from the automatic 
stay.%® 





(1) increase or reduce the amount of payments on claims of a par- 
ticular class provided for by the plan; 

(2) extend or reduce the time for such payments; or 

(3) alter the araount of the distribution to a creditor whose claim is 
provided for by the plan to the extent necessary to take account of any payment 

of such claim other than under the plan. 

33 Two other changes specifically affect debts involving cosigners. See infra note 
68, describing changes to sections 1301(d) and 1322(b)(1). 

3411 U.S.C. § 1326(a)(1). 

35 11 U.S.C. § 1326(a)(2). 

36 Under previous law, payments often began only after confirmafion which could 
be months after the filing. Chapter 13 trustees reported that ‘‘there is much greater com- 
pliance with the plan when payments begin promptly,’’ as was required by some local 
courts even then. (OBIA, SEN. Rep. No. 65, 98th Cong., 1st Sess. 16. (April 26, 1983)). 

37 11 U.S.C. § 1302(b)(5). 

38 11 U.S.C. § 1307(c)(4). 

39 11 U.S.C. § 109(f) provides: 

Notwithstanding any other provision of this section, no individual may be 
a debtor under this title who has been a debtor in a case pending under this 
title at any time in the preceding 180 days if— 

(1) the case was dismissed by the court for willful failure of the debtor 
to abide by orders of the court, or to appear before the court in proper prosecu- 
tion of the case; or 

(2) the debtor requested and obtained the voluntary dismissal of the 
case following the filing of a request for relief from the automatic stay provided 
by section 362 of this title. 
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Permissive provisions were also amended to encourage debtors and 
creditors to work out agreements. Congress eased the restrictions and court 
involvement with respect to reaffirmation agreements between creditors 
and consumer debtors, making such agreements more easily obtainable.*° 
In Chapter 13 itself, section 1322(b)(2) was amended to make explicit that 
a debtor can ‘‘leave unaffected the rights of holders of any class of claims.”’ 
One commentator suggests this addition was merely stylistic*’ but, read 
literally, it authorizes the debtor to leave unmodified any class of claims 
(including perhaps student loans debts)*? and to pay them in full outside 
the plan even where other classes are to be paid less.‘ 


B. The Shifting Arbiters of Good Faith 


The key limitation in Chapter 13 continues to be the requirement found 
in section 1325(a)(3) that a plan be proposed in ‘‘good faith.’’*4 The Court 
cannot confirm a plan unless it meets that requirement, which is left 
undefined by the Code. The 1984 amendments, while they did not directly 
amend the statutory language in section 1325(a)(3), will have a definite 
effect on the dynamics involved in a determination of a plan’s acceptability. 

The development of the good faith concept reflects differing attitudes 
as to how much control each entity (the creditor, the debtor or the 
bankruptcy court) should have in determining whether a proposed plan 
is acceptable.*5 Those who believed most strongly in maximum freedom 





Chapters 1, 3 and 5 of the Bankruptcy Code (code sections numbered 101-109, 301-366 
and 501-559, respectively) apply to Chapter 13 cases under 11 U.S.C. § 103(a). The pro- 
visions of Chapter 13 (code sections 1301-1330) only apply to cases filed under that Chapter. 
11 U.S.C. § 103(h). 

40 11 U.S.C. § 524(c); 1986 Collier Pamphlet Edition, BANKRUPTCY CopE, Comment, 
at 301. W. Mapother, supra note 11, at 62, notes that reaffirmation is preferable to volun- 
tary repayment because it resurrects the legal obligation to pay. 

41 5 COLLIER ON BANKRUPTCY { 1322.01, n. 44a, citing S. Rep. No. 65, 98th Cong. 
1st Sess., 86 (1983). 

42 This assumes that student loan debts can be classified separately. See infra notes 
114-132 and accompanying text. 

43 This amendment was probably intended to simply codify the practice of paying 
certain creditors ‘‘outside’’ the plan. The practice of dealing with claims ‘‘outside’’ a 
Chapter 13 plan had been rejected by some courts as an improper classification of claims 
under 11 U.S.C. § 1322(a)(3). In re Blevins, 1 Bankr. 442 (Bankr. S.D. Ohio 1979); In 
re Iacovoni, 2 Bankr. at 260-61; In re Gunn, 37 Bankr. 432, 435 (Bankr. D. Ore. 1984). 
Presumably, such classification no longer per se improper; however, it would still be 
subject to the rules against unfair discrimination. See infra notes 114-132 and accompa- 
nying text. 

44 This key confirmation standard has been the focus of most of the many published 
decisions which have considered the issue of whether a plan should be confirmed. See 
infra notes 49-61. 

4s The extremely broad criteria which the court is to use in reviewing the equally 
ill defined ‘‘good faith’’ of a Chapter 13 plan are discussed at 9 COLLIER ON BANKRUPTCY 
q 9.20 at 319 (14th ed. 1978). They have been adopted by the majority of the circuits 
following the lead of In re Terry, 630 F.2d 634, 635 (8th Cir. 1982). See, e.g., In re Goeb, 
675 F.2d 1386, 1390 n.9 (9th Cir. 1982); In re Rimgale, 669 F.2d 426, 431. 
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for the debtor to determine the propriety of the Chapter 13 plan saw a 
great victory with the passage of the 1978 Bankruptcy Code. The Code 
eliminated the former requirement under section 652(1) of Chapter XIII 
of the Bankruptcy Act that confirmation of a plan required the votes of 
a majority of the unsecured creditors holding a majority in the amount 
of the claims.** The Code also provided that only the debtor could file 
a plan.*” This freedom from creditor control, with the consequent increased 
flexibility it provided for the debtor, also necessarily meant that the court’s 
involvement in reviewing Chapter 13 plans had to increase.*® Whether 
or not the creditors object, the court must now determine whether each 
plan meets the requirement of good faith. 

Since the 1978 Code’s shift away from creditor control of Chapter 
13 plans, courts have vigorously debated whether the condition that a 
plan be proposed in good faith should be construed to require ‘‘substan- 
tial and meaningful repayment”’ to the debtor’s unsecured creditors.*® 
Numerous courts held that it did.5° However, in 1982, four circuit courts 





46 The Chandler Act, Pub. L. No. 696, 52 Stat. 930 (1938), (previously codified at 
11 U.S.C. §§ 1001-86 (1976)) (repealed 1978) at section 652(1) (former 11 U.S.C. § 1052(1) 
(1976)), provided that a majority in number and amount of the unsecured claims had 
to approve a Chapter XIII plan for it to be confirmed. Congress’ ‘‘liberalization’’ of the 
requirements of former Chapter XIII is discussed in In re Estus, 695 F.2d 311, 313-14 
(8th Cir. 1982). 

47 11 U.S.C. § 1321 (1978). This is in direct contrast to the concurrent amendment 
to Chapter XI of the former Bankruptcy Act; the Bankruptcy Code only permits the Chapter 
11 debtor the exclusive right to file a plan for a 120 day period (plus extensions for cause) 
unless a trustee is appointed. Thereafter, if the debtor has not filed a plan, a creditor 
or creditors’ committee can propose its own plan. 11 U.S.C. § 1121(b)-(d). See also infra 
note 175. 

48 In In re Krull, 12 Bankr. 654, 658 (Bankr. S.D. Ga. 1981) the court stated: 

If confirmation depended entirely upon arithmetical computations or the absence 

of illegal activity in the case, there would be no need for a judge. Confirmation 

of a Chapter 13 plan requires the exercise of judicial discretion and assessment 

of evidence by a bankruptcy judge. The good faith requirement is . . . perhaps 

the most important confirmation finding to be made by the court in any Chapter 

13 case. Each case must be judged on its own facts. 

See also, In re Rimgale, 669 F.2d at 431 (the inquiry into whether a plan meets 
the good faith requirement ‘‘imposes a considerable responsibility on bankruptcy judges’’) 
quoted with approval in Estus, 695 F.2d at 315. 

49 In re Goeb, 675 F.2d 1386, 1388. That debate has also spawned numerous ar- 
ticles in legal journals, eight of which are cited in the Goeb case at 1388 n.3. One of 
the most complete discussions of this issue, as it affects student loans, appeared after 
the Goeb decision in Ayres and Sagner, supra note 1, at 393-402. 

5° See, e.g., In re Burrell, 6 Bankr. 360, 366 (N.D. Cal. 1980); In re Hurd, 4 Bankr. 
551, 556 (Bankr. W.D. Mich. 1980); In re Heard, 6 Bankr. 876, 881 (Bankr. W.D. Ky. 
1980); In re Iacovoni, 2 Bankr. 256, 267 (Bankr. D. Utah 1980). See also, 5 COLLIER ON 
BANKRUPTCY 1325-8 n. 51 (15th ed. Supp. Nov. 1981). Others required only that the plan 
reflect the debtor’s ‘‘best efforts,’’ while still others were satisfied if the plan provided, 
creditors with at least as much as they would realize if the debtor had chosen a Chapter 
7 liquidation instead. See Weintraub & Resnick, supra note 2 at 9-39, discussing the 
divergent views on the good-faith standard. 
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which considered the issue refused to impose a rigid requirement of 
substantial repayment in every case,°' requiring instead ‘‘an inquiry, on 
a case-by-case basis, into whether the plan abuses the provisions, pur- 
pose, or spirit of Chapter 13.’’52 Even so, these courts recognized that 
repayment to unsecured creditors was an intended purpose of Chapter 
13’s enactment; failure to provide substantial repayment was ‘‘evidence 
that the debtor [was] attempting to manipulate the statute rather than at- 
tempting honestly to repay his debts.’’5? The following quote from one 
of these circuit court decisions expresses a concern found in all of the 
1982 circuit court decisions discussed above: 


‘rejection of an implied per se substantial repayment requirement in sec- 
tion 1325(a)(3) should not suggest any endorsement of minimal or no repay- 
ment plans. Congress never intended, of course, that Chapter 13 serve as 
a haven for debtors who wish to receive a discharge of unsecured debts 
without making an honest effort to pay those debts.’’54 


As the circuit courts agonized over how to construe the statute, they 
challenged Congress to set them straight. They declined to impose a mean- 
ingful or substantial repayment requirement, insisting that ‘‘[oJur task is 
to construe the statute, not to construct it.’’55 They noted that ‘‘Congress 
is aware of the perceived deficiency in section 1325(a)’’5* and concluded 


that: ‘‘we think the proper course is to apply the statute as written and 
to allow Congress, should it choose, to add additional conditions for the 
confirmation of Chapter 13 plans.’’5” 

In 1984, Congress did exactly that by adding section 1325(b). It is 
interesting to note that the ‘‘disposable income’’ requirement, which is 
presently found in new subsection (b) of the section 1325 confirmation 
requirements, was originally proposed as an amendment to section 





51 Barnes v. Whelan, 689 F.2d 193, 200 (D.C. Cir. 1982); In re Goeb, 675 F.2d 1386, 
1388 (9th Cir.); Deans v. O’Donnell, 692 F.2d 968 (4th Cir. 1982); In re Estus, 695 F.2d 
311, 316 (8th Cir.) (a student loan case). But see In re Rimgale, 669 F.2d 426, 427 n. 
2 and 431 (7th Cir.) which, more than the other four circuits cited above, concludes that 
Congress intended meaningful, substantial repayments without imposing any rigid 
minimums. The four circuit courts were followed the next year by two more circuits. 
Flygare v. Boulden, 709 F.2d 1344, 1347 (10th Cir. 1983); In re Kitchens, 702 F.2d 885, 
888 (11th Cir. 1983). 

52 In re Estus, 695 F.2d at 315. 

53 In re Goeb, 675 F.2d at 1391 (‘‘[njominal repayment is one piece of evidence 
that the debtor is unfairly manipulating Chapter 13 and therefore acting in bad faith.’’) 
See also Flygare v. Boulden, 709 F.2d at 1347; In re Kitchens, 702 F.2d at 889; In re 
Estus, 695 F.2d at 316-17. 

54 Deans v. O’Donnell, 692 F.2d at 972. 

55 Id. at 971. See also, Barnes v. Whelan, 689 F.2d at 200 (‘‘[I]t seems inappropriate 
for courts to create a ‘meaningful payment’ standard by interpretation and inference when 
Congress has failed to do so explicitly.’’); In re Rimgale, 669 F.2d at 429. 

56 In re Goeb, 675 F.2d at 1389; see also, Barnes v. Whelan, 689 F.2d at 200. 

57 Deans v. O’Donnell, 692 F.2d at 971-72. See also, In re Estus, 695 F.2d at 316 n.11. 
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1325(a)(3), which is the ‘‘good faith’’ requirement for confirmation.®* In 
1983, the Senate reported on a suggested reform measure which would 
have made some specific amendments in 1325(a),5° explaining that Con- 
gress was responding to ‘‘the uncertainty in the case law’’®° regarding 
the proper standard for good faith. The report stated: 


Although the Code requires creditors to receive at least as much as they 
would receive in a chapter 7 case, this is not a meaningful standard since 
it looks te the consumer’s nonexempt assets and most consumers have little 
or no nonexempt property. The good faith standard has been subject to vary- 
ing interpretations as to whether (1) a minimum payment is required; (2) 
subjective good faith or some sort of substantial effort is necessary; and (3) 
all of the debtor’s income which is not essential for support must be devoted 
to the plan. 

It is the intent of the Congress to require the debtor to make a 
substantial effort to pay his debts. Such an effort may require sacrifices and 
some reduction in consumption. Thus, subsection (a) of the amendment, 
which adds new language to subparagraph 1325(a)(3), requires the debtor 
to devote that portion of his income which is not necessary for the support 
of the debtor and his family to the plan. It recognizes that the debtor’s first 
obligation is that of support, but that income not necessary for support must 
be devoted to the plan. The amendment thus resolves the uncertainty in 
the case law by making it clear that (1) income not necessary for support 
is to be committed to the plan; and (2) no minimum payment to creditors 
is required.®' 


The addition under the BAFJA in new section 1325(b) of two new 
alternative conditions for confirmation is consistent with the congressional 
intent expressed above. Section 1325(b)’s original interrelationship with 
the good faith requirement of section 1325(a)(3) sheds light on what stan- 
dard courts should apply when determining whether the requirement has 
been satisfied. This background of new section 1325(b) suggests that, 
regardless cf whether there has been a 1325(b) objection, courts should 
look critically at plans that do not reflect a substantial effort to make a 
meaningful repayment of unsecured debts.®? 





5* See supra note 30 (concerning the OBIA which was accompanied by S. Rep. No. 
65, 98th Cong., 1st Sess. 64 (1983)). 

5° S. Rep. No. 65, 98th Cong., ist Sess. 64-65 (1983). 

*° Id. at 64. Even earlier, in 1981, a proposed section 128(b) of The Bankruptcy 
Amendments Act of 1981 (which did not pass) sought to resolve the inconsistent inter- 
pretations of ‘‘good faith’’ by adding a new requirement for confirmation that the plan 
‘represents the debtor’s bona fide effort’’ to repay his or her creditors. S. Rep. No. 150, 
97th Cong., ist Sess. 18 (1981). 


61 S. Rep. No. 65, 98th Cong., ist Sess. 64 (1983) (emphasis added). A proposed 
amendment to subsection (d) would also have required the plan to last five years or to 
pay a reasonable portion of allowed unsecured claims. The Senate Report indicated that 
under a three-year plan, the debtor should contemplate repayment of at least 70 percent 
of allowed unsecured claims unless such a percentage was unfeasible even if the plan 
were extended to five years. Id. 

*2 See supra notes 58-61 and accompanying text, as well as infra note 101, for 
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Section 1325(b) alters the balance among the three arbiters of good 
faith in several important respects. First, it encourages greater creditor 
participation in the formulating of Chapter 13 plans by providing an in- 
centive for unsecured creditors to object to proposed plans which do not 
meet the disposable income standard. In a similar manner, section 1325(b) 
provides an incentive for debtors to meet the disposable income standard 
in the initial formulation of the plan to avoid the expense and risk of having 
to file an amended plan because an alert creditor has objected.*®? Finally, 
this section provides guidance to the third and ultimate arbiter of good 
faith, the bankruptcy court, which makes the final decision on whether 
the proposed plan meets all of the confirmation standards of both sections 
1325(a) and (b). To the extent the bankruptcy court applies the projected 
disposable income standard in its good faith evaluation of Chapter 13 
plans, it will add an objective and practical element to the somewhat amor- 
phous test which has evolved to date. 


II. MAKING Goop USE OF THE BAFJA 
A. The Process 


The practical suggestions presented in this Article will be more mean- 
ingful if placed in the context of the complete Chapter 13 proceeding.** 


The process begins when the debtor files a voluntary Chapter 13 peti- 
tion. At that time, the Chapter 13 debtor must file a list of creditors, a 
schedule of assets and liabilities, a schedule of current income and ex- 
penses, and a statement of his or her other financial affairs.*5 The filing 





legislative history which suggests that the court might independently examine a Chapter 
13 plan to see if it provides all projected disposable income, even if no unsecured creditor 
has objected to it. 

63 In enacting section 1325(b), Congress did not completely return to the extensive 
creditor control which existed under former Chapter XIII of the Bankruptcy Act. See supra 
note 46 and accompanying text. A debtor does not have to offer all of his or her projected 
disposable income for the Chapter 13 plan at the outset; if no creditor objects, it is possi- 
ble that a plan could be confirmed (assuming it survives court scrutiny) which leaves 
the debtor with considerable monthly income to spend outside of the plan. 

64 Because educational loans are unsecured, procedures relating to secured creditors 
are omitted, except where relevant. However, some educational lenders may want to follow 
the advice of one commentator who recommends establishing a security interest in stu- 
dent debtors’ transcripts. See W. Mapother, supra note 11, at 45-46, recommending the 
use of security agreements but noting that federal regulations, 34 C.F.R. § 674.32(9) (1981), 
prohibit their use in connection with NDSL promissory notes. Id. at 45. The Mapother 
treatise correctly criticizes the reasoning of the court in In re Howren, 10 Bankr. 303 
(Bankr. D. Kan. 1980) which, in denying the University of Alabama’s attempt to assert 
a security interest in the debtor’s transcript, stated that the collateral must have an in- 
herent value to the creditor. W. Mapother, supra note 11, at 46 n. 12. (also citing Com- 
ment, Student Loans and the Withholding of Transcripts Under the Bankruptcy Reform 
Act of 1978, 30 U. KAN. L. REv. 265 (1982)). 

65 11 U.S.C. § 521(1). Bankr. R. 1007(b) (providing that a debtor in an individual 
debt adjustment case shall file a Chapter 13 Statement Conforming to Official Form. No. 
10). Weintraub & Resnick, supra note 2, ¢ 9.05 at 9-10, n.1. 
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of a petition results in an automatic stay of actions against the debtor.*® 
That stay will remain in effect until the Chapter 13 case is closed or 
dismissed, or until a discharge is granted or denied, whichever occurs 
first,*” unless the creditor obtains relief from its effect after a hearing under 
11 U.S.C. section 362(d). Thus, under the automatic stay, from the date 
it receives the first notice of a Chapter 13 bankruptcy, the lending institu- 
tion may not engage in any collection activity against the borrower or 
any endorser®* on the note. This prohibited collection activity includes 
such institutional actions as preventing class attendance®® and withholding 
the student debtor’s transcripts.”° The filing of a Chapter 13 petition also 
triggers the application of section 525 which forbids discrimination due 


to a bankruptcy filing and which is designed to protect the debtor’s post- 
filing ‘‘fresh start.’’71 





66 11 U.S.C. § 362(a). Unlike section 525 (see infra note 71) section 362 applies 
to all debts, dischargeable or nondischargeable. 

67 11 U.S.C. § 362(c)(2). 

68 11 U.S.C. § 1301. Section 1301(d) now provides for automatic relief from a stay 
against a cosigner if, within 20 days of a creditor’s request, neither the cosigner nor the 
debtor objects to such relief. Also, section 1322(b)(1), quoted infra note 117, allows special 
treatment of debts with individual cosigners, exempting them from the general rule against 
unfair discrimination among categories of unsecured creditors. These cosigner amend- 
ments are useful for collecting educational loans which are cosigned; the institution can 
take advantage of the relatively easy-to-obtain relief from stay under section 1301 to de- 
mand a 100 percent payment of cosigned student loans. 

6° In re Parkman, 27 Bankr. 460 (Bankr. N.D. Ill. 1983), prohibiting a private col- 
lege from preventing class attendance by a student debtor whose 20 percent plan had 
been confirmed. 

70 Matter of Heath, 3 Bankr. 351 (Bankr. N.D. Ill. 1980), holding that a state univer- 
sity violated the automatic stay when it withheld a debtor’s transcripts before his 10 per- 
cent plan was confirmed; In re Ware, 9 Bankr. 29 (Bankr. W.D. Mo. 1981), prohibiting 
a private college from withholding transcripts where the debtor planned to put 50 per- 
cent of her take-home pay into a fund to pay 20 percent of her college loan; In re Reese, 
38 Bankr. 681 (Bankr. N.D. Ga. 1984), prohibiting a state schools’ withholding of transcripts 
where the debtor proposed to pay one percent of her student loan debt. In Reese, the 
University of Georgia argued that the automatic stay had not been violated ‘‘because the 
student loan would be nondischargeable in the event that the Debtor fails to complete 
her payments under the Chapter 13 plan and receives a hardship discharge under § 1328(b), 
or her Chapter 13 case is converted to a case under Chapter 7 or dismissed.’’ Id. at 683. 
‘Yhe court disagreed and prohibited withholding before one of those potential events had 
actually occurred, ‘‘given the importance of the Debtor’s transcripts to her endeavor to 
find gainful employment or to continue her education.’’ Id. 

71 11 U.S.C. § 525, prohibits governmental discrimination in employment, licens- 
ing, or similar dealings solely because an individual has filed for bankruptcy, has been 
insolvent, or has failed to pay a dischargeable debt. It has also been construed to prohibit 
withholding of transcripts. The BAFJA expanded section 525 to apply to private employers, 
11 U.S.C. § 525(b), but private discrimination not relating to employment remains unaf- 
fected. Thus, Girardier v. Webster College, 563 F.2d 1267 (8th Cir. 1977), to the extent 
that it allowed a private school to withhold a student’s transcripts, may still be good 
law. See generally Weintraub & Resnick, supra note 2, { 3.06 at 3-28. 

Courts which have applied section 525 have simply assumed that actions such as 
withholding of transcripts are included in the prohibited actions, perhaps partly because 
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The debtor must file a repayment plan”? which must comply with 





of the transcripts’ ‘‘importance”’ to the debtor's ability to gain employment. Matter of 
Heath, 3 Bankr. at 352. The Heath court quoted a portion of the legislative history of 
section 525: 

[T]he section is not exhaustive. The enumeration of various forms of discrimina- 

tion against former bankrupts is not intended to permit other forms of discrimina- 

tion. This section permits further development to prohibit actions by governmental 

or quasi-governmental organizations that perform licensing functions, such as 

a State bar association or a medical society, or by other organizations that can 

seriously affect the uebtors’ livelihood or fresh start, such as exclusion from 

a union on the basis of discharge of a debt to the union’s credit union. . . .The 

courts will continue to mark the contours of the anti-discrimination provision 

in pursuit of sound bankruptcy policy. House Report No. 95-595, 95th Cong., 

1st Sess. (1977) 366-7; Senate Report No. 95-989, 95th Cong. 2d Sess. (1978) 

81. U.S. Code Cong. & Admin News 1978, p. 5867. 

The court went on to reason that ‘‘[t]he proscriptions of section 525 are applicable to 
discriminatory actions prompted by a debtor’s recourse to the protection of the Bankruptcy 
laws regardless of whether the debtor has obtained a discharge. . . .‘The prohibition extends 
only to discrimination or other action based solely on the basis of bankruptcy. . . .’ [Cita- 
tions omitted].’’ Matter of Heath, 3 Bankr. at 353. 

Whether section 525 should apply to the withholding of transcripts and other such 
actions is still being debated, despite the bankruptcy courts’ assumptions. William R. 
Mapother, in his book, StuDENT LOANS AND BANKRUPTCY IN A NUTSHELL, supra note 11, 
at 39-47, argues it should not apply because it literally applies only to employment or 
to the issuance of a ‘‘license, charter, franchise or other similar grants,’’ and only pro- 
hibits actions performed solely because of bankruptcy, insolvency before a discharge deter- 
mination, or failure to pay a dischargeable debt. Id. at 41-42. He also points out that 
the published opinions do not elaborate on their assumptions that section 525 applies 
to transcript withholding. Id. at 47. 

Educational institutions will find the recent decision in In re Goldrich, 771 F.2d 
28 (2d Cir. 1985) to be encouraging because, unlike most prior decisions, it limits rather 
than expands the parameters of section 525. Overruling both the bankruptcy and district 
courts below, the second circuit upheld a New York statute which conditioned future 
student loan awards on the repayment of discharged debts, holding that the statute did 
not conflict with section 525. After recognizing that the exact scope of protection under 
section 525 is not defined, the court noted that the list of protections enumerated ‘‘is 
composed solely of benefits conferred by the state that are unrelated to credit. . . .’’ Id. 
at 30. It concluded that Congress intentionally excluded post-discharge credit arrangements 
from the scope. Id. Although the court insisted that the statutory language resolved the 
dispute, it went on to criticize the bankruptcy judge’s reading of legislative history. The 
bankruptcy court below had focused on the portion of a 1978 Senate Report which in- 
dicated that the forms of discrimination enumerated in section 525 were not exhaustive, 
concluding that this legislative history justified an expansive reading of section 525. The 
circuit court, however, looked to the next portion of the quoted passage which gave only 
two examples of actions intended to be covered—licensing and exclusion from a union. 
Id. The court also cited to other portions of the 1978 Senate Report as well as the compa- 
nion House Report which suggest that nondiscriminatory financial responsibility rules 
are permissible under section 525. H.R. Rep. No. 595, 95th Cong., 2d Sess. 165, reprinted 
in 1978 U.S. Cope Conc. & Ap. News 5963, 6126. The Goldrich case correctly concluded 
that the section ‘‘prohibits discrimination solely on the basis of bankruptcy”’ and that 
the New York statute ‘‘is not intended to coerce the payment of defaulted student loans. 
Instead, the state law is merely designed to protect the state coffers against repeated defaults, 
a permissible purpose. Moreover, . . . it applies uniformly to all students who fail to 
repay student loans, whether they declare bankruptcy or not.’’ Id. at 31. 
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the three mandatory provisions set out in section 1322(a).”3 First, the plan 
must provide for the submission of all or such portion of future earnings 
or other future income of the debtor to the supervision and control of the 
trustee as is necessary for the execution of the plan.”* Second, it must 
provide for full payment of all priority claims’® unless their holders agree 
to accept different treatment.’¢ Finally, if the plan classifies claims, it must 
provide for equal treatment of claims within each class.7” 

The plan must be filed with the petition or within 15 days.7* If the 
debtor fails to file a timely plan, or to pay fees or charges, any interested 
party can request dismissal or conversion to Chapter 7.7° Once the plan 
is filed, the payments proposed under that plan must now begin within 
30 days.®° As noted earlier in this article, failure to begin such payments 
is also cause for conversion or dismissal under section 1307(c)(4), if an 
interested party requests it.*? 

The next step for the debtor is to obtain confirmation of the plan. 
An investigatory meeting of creditors (the ‘‘first meeting of creditors’’) 
is held, at which time the creditors learn about the debtor’s financial state 
of affairs, gather information on any matter that may affect the administra- 
tion of the estate or the debtor’s right to a discharge, and discover bases, 
if any, for objecting to confirmation.*? Unsecured creditors must file a 
proof of claim in order to share in the distribution of the estate within 
90 days after the first date set for the first meeting of creditors.** Then, 





The Goldrich decision should motivate lobbying in other states to pass laws similar 
to New York’s. To some extent, the court’s narrow reading of section 525 may strengthen 
schools’ arguments that other responsive actions which are triggered by default and not 
solely by a bankruptcy filing should be exempt from 525’s prohibitions. However, the 
Goldrich court itself emphasized that actions whose purpose was primarily to coerce pay- 
ment of a discharged or dischargeable debt still contravene section 525. Id. at 31. Courts 
usually find that the sole purpose for withholding of transcripts is to coerce or compel 
payment of a prepetition debt. See, e.g., Heath, 3 Bankr. at 353; Reese, 38 Bankr. at 
683. But cf. the denial of future credit or refusal to allow enrollment, which could be 
based on legitimate reasons, such as fear of future non-payment. W. Mapother, supra 
note 11, at 50. 

72 11 U.S.C. § 1321. 

73 See generally, Weintraub & Resnick, supra note 2, { 9.12 at 9-27 et seq., describing 
the plan, the provisions that are mandatory and prohibited, and the optional provisions. 

7411 U.S.C. § 1322(a)(1). 

78 Priority claims are defined in 11 U.S.C. § 507. 

76 11 U.S.C. § 1322(a)(2). 

77:11 U.S.C. § 1322(a)(3). 

78 Bankr. R. 3015. This time may be extended further only for cause shown and 
on notice as directed by the court. 

79 11 U.S.C. § 1307(c)(2), (3). 

80 11 U.S.C. § 1326(a)(1). 

*1 See supra notes 34-38 and accompanying text. 

82 W. Mapother, supra note 11, at 86-87 suggests ways to obtain information from 
the debtor prior to the first meeting. These include reviewing the petition and court file, 
contacting the debtor’s attorney and deposing the debtor. 

*3 Bankr. R. 3002(c). It is imperative that educational lenders file a proof of claim 
in the Chapter 13 proceeding in order to share in the payments under the plan. If the 
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at the hearing on confirmation, creditors present and argue objections. 
Unfortunately, the first meeting of creditors and the hearing on confirma- 
tion are usually scheduled to occur at different times on the same day.*4 

The importance of filing an objection cannot be overstated. By object- 
ing, the educational lender inserts itself into the pre-confirmation plan- 
ning that occurs between the attorney, the debtor, and any other interested 
creditors. During the time before confirmation, negotiation takes place 
which often results in tne debtor proposing an amended plan that will 
be acceptable to the court and to objecting creditors.*5 It is important to 
file a proof of claim and an objection as early as possible if the filed plan 
suggests any basis for objection. Because there is pressure on the debtor 
to get the plan confirmed, the debtor will want to avoid having an objec- 
tion filed in the first place, but, even more, will want to avoid a trial on 
the objections.** Thus, the actively involved creditor is inherently in a 





plan provides for a pro rata (as contrasted to a per capita) distribution, the creditors who 
have filed proofs of claim will receive a greater percentage than the plan proposes if 
some creditors have not filed proofs of claim. Whether or not a proof of claim has been 
filed by a creditor, the debts which are provided for by the plan (i.e., listed by the debtor 
with the petition) will be discharged at the conclusion of the Chapter 13 plan. 11 U.S.C. 
§ 1328(a). It should also be noted that under ‘‘per capita’ plans, the trustee considers 
the plan completed when those creditors who have filed proofs of claim have been paid 
the percentage the plan provides. Thus, for example, if only half of the unsecured creditors 
actually file proofs of claim, a proposed 36-month plan could be completed in 18 months. 
If the educational lender has obtained a waiver of the discharge of its claim (see supra 
notes 87-89 and accompanying text) it will welcome this earlier discharge of the debtor 
so it can pursue the collection of the remainder of its debt. 

®4 The court presides at the confirmation hearing, 11 U.S.C. § 1324, but is specifically 
prohibited from presiding at the first meeting of creditors, 11 U.S.C. § 341(c). The schedul- 
ing of both the meeting and the hearing on confirmation on the same day creates dif- 
ficulties for the creditor who might object to a proposed plan. A student loan creditor 
should always request a continuance of the confirmation hearing and insist on discovery. 
Although some judges may resist even giving a continuance under the theory that stu- 
dent loans are dischargeable in Chapter 13, a number of circuit court cases have made 
it clear that an evidentiary hearing is required before the court can determine whether 
a Chapter 13 case has been proposed in good faith. Estus, 695 F.2d at 316; O’Donnell, 
692 F.2d at 972; Rimgale, 669 F.2d at 972 431 n.14; Goeb, 675 F.2d at 1390. A sample 
objection to confirmation for a student loan case is attached to this Article as Appendix A. 

85 11 U.S.C. § 1323(a) allows the debtor to modify a plan at any time before confir- 
mation as long as the modified plan meets the requirements of section 1322. See infra 
note 113 and accompanying text. For discussions of classification, see infra notes 114-132 
and accompanying text. For good faith see supra notes 44-63 and infra notes 91-107 and 
accompanying text. Attorneys not familiar with the Chapter 13 practice in their area should 
consult with the standing Chapter 13 trustee(s) to learn as much as they can about how 
flexible a particular judge is concerning certain proposed modifications of Chapter 13 
plans, such as a waiver of discharge of student loans. See infra notes 87-90 and accompa- 
nying text. 

#6 Although such trials can be costly to the university, the possibility of avoiding 
the discharge of a student debt is worth more than the actual dollars involved. To the 
extent these dollars are part of a revolving pool of student loan funds, their preservation 
benefits future generations of students. See In re Johnson, 17 Bankr. 78, 80 (Bankr. S.D. 
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special position to see that the plan ultimately presented and confirmed 
protects its interests. Because the BAFJA revitalized the ‘‘good faith’’ re- 
quirement and created a new ground for objection under section 1325(b), 
educational lenders should be alert for situations calling for objection on 
these grounds. Subsequent sections of this Article discuss these grounds 
more fully. 

Also, a university attorney can frequently convince the debtor and 
his or her attorney to continue making payments on student loans after 
completion of the Chapter 13 plan. This usually means extending the term 
of the note, with smaller payments to be made during the period of the 
plan but with a return to regular (or increased) payments on the note after 
the three- to five-year period of the plan. Section 1322(b)(5)*” provides 
statutory authorization for such an agreement since it allows the debtor 
to cure defaults on long-term debts and to provide for their continued 
payment so that they survive Chapter 13 discharge.** The amendment to 
section 1322(b)(2) adding a provision that a debtor can ‘‘leave unaffected 
the rights of holders of any class of claims’’ arguably provides further 
authority for waiving the discharge of student loan debts.*®® 

After negotiations have produced acceptable provisions, the debtor 
will submit an amended plan containing the revised provisions with a 
stipulation and order providing for payment of student loans to maturity.®° 
Once the order is issued and the objection withdrawn, the hearing on con- 
firmation can be held and the amended plan will be confirmed if it meets 
the other requirements of section 1325. 

Even after confirmation, there is the possibility that the debtor’s in- 
come or financial situation may change before the period of the plan is 
completed. The university may request a modification of the plan in such 
a case but cannot do so unless it is aware of the changes in the debtor’s 
financial condition. Thus, it is important for a university creditor to pro- 
pose and participate in a monitoring scheme such as that suggested in 
the final section of this Article. 





Ind. 1981). Additionally, the cost of litigating objections can be a significant deterrent 
to future attempts by debtors’ counsel to use Chapter 13 to eliminate student loans, especial- 
ly those counsel whose practices rely on high volume filings with the expectation that 
only a limited amount of time will be required for each case filed. 

87 11 U.S.C. § 1322(b)(5) provides in relevant part that: 

Subject to subsections (a) and (c) of this section, the plan may—.. . 

(5)... provide for the curing of any default within a reasonable 
time and maintenance of payments while the case is pending on any unsecured 
claim . . . on which the last payment is due after the date on which the final 
payment under the plan is duef[.} 

88 Debts provided for under section 1322(b)(5) are one of the exceptions to discharge 
under section 1328(a)(1). 

89 See supra notes 41-43 and accompanying text. 

90 A sample Stipulation and Order re Student Loan Debts is attached to this Article 
as Appendix B. 11 U.S.C. § 1328(a) provides authority for a waiver of discharge in Chapter 
13 proceedings. 
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The debtor who completes payments under the plan will receive a 
discharge of student loan debts unless the debtor has previously waived 
the discharge of those debts, or has provided for the loans as long-term 
debts under 1322(b)(5), or has left the class of student loan claims unaf- 
fected under 1322(b)(2). On the other hand, if the debtor fails to make 
payments or delays making them, the creditor may request dismissal or 
conversion to Chapter 7. 


B. Good Faith Objections 


The primary ground for objection by educational lenders has always 
been that the Chapter 13 plan was not proposed in good faith as required 
by section 1325(a)(3). This objection will be even more effective now that 
the BAFJA’s addition of section 1325(b) indicates that Congress intended 
that the plan should at least include all of the debtor’s nonmaintenance 
income. 

The leading case on the question of good faith is In re Estus.*1 The 
court listed 11 non-exclusive factors which courts continue to use in 
evaluating whether a plan conforms to or abuses ‘‘the provisions, pur- 
pose, or spirit of Chapter 13.’’°? The court recognized that ‘‘the factors 
and the weight they are to be given will vary with the facts and cir- 
cumstances of the case.’’®? Educational lenders should emphasize to the 
courts that, in cases where most of the unsecured debts are student loans, 
certain of these considerations should be given greater weight in a good’ 
faith analysis of the proposed plan: 





*1 In re Estus, 695 F.2d 311 (8th Cir. 1982). 

®2 Id. at 315. The opinion lists the factors which, ‘‘in addition to the percentage 
of repayment to unsecured creditors,’’ courts ‘‘may find meaningful’’ in making their 
determination: 

(1) the amount of the proposed payments and the amount of the deb- 
tor’s surplus; 

(2) the debtor’s employment history, ability to earn and likelihood of 
future increases in income; 

(3) the probable or expected duration of the plan; 

(4) the accuracy of the plan’s statements of the debts, expenses and 
percentage repayment of unsecured debt and whether any inaccuracies are an 
attempt to mislead the court; 

(5) the extent of preferential treatment between classes of creditors; 

(6) the extent to which secured claims are modified; 

(7) the type of debt sought to be discharged and whether any such 
debt is nondischargeable in Chapter 7; 

(8) the existence of special circumstances such as inordinate medical 
expenses; 

(9) the frequency with which the debtor has sought relief under the 
Bankruptcy Reform Act; 

(10) the motivation and sincerity of the debtor in seeking Chapter 13 
relief; and 

(11) the burden which the plan’s administration would place upon 
the trustee. 

id; at<317. 
93 Id. 
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1. Debtor’s Motivation 


For example, ‘‘the motivation and sincerity of the debtor’’** will be 
particularly important, given the temptation to use Chapter 13 as a way 
to bypass, at minimal cost, Congress’ intent that student loans be repaid 
except in unusual circumstances. Ultimately, the issue in these cases will 
usually be ‘‘whether under the circumstances of the particular debtor’s 
financial condition, the main purpose of filing the Chapter 13 plan was 
to obtain the discharge of the student loan.’’®5 The higher the ratio of stu- 
dent loan debts to all dischargeable debts, the more likely it is that the 
debtor lacks good faith.®* 


2. Previous Efforts to Repay and Length of Time Since Graduation 


Also, the courts should consider the debtor’s previous efforts to repay 
and the length of time since graduation. Where a debtor has made very 
little effort to repay the loan before filing a Chapter 13 proceeding, or 
is a recent graduate,°’ the filing of a minimal repayment plan may in- 
dicate a lack of ‘‘fundamental fairness’ in dealing with his or her 
creditors. 


3. Percentage to be Paid®® 


While it is true that Congress refused to impose a minimum payment 
to creditors, the Senate Report to the OBIA indicated that a 70 percent 





%4 Id. 

®5 Matter of Akin, 54 Bankr. 700, 702 (Bankr. D. Neb. 1985). 

%6 See, e.g., In re Dalby, 38 Bankr. 107 (Bankr. D. Utah 1984), where the court 
denied confirmation of a proposed Chapter 13 plan in which 96 percent of the debt sought 
to be discharged consisted of educational loans. The Dalby court quoted with approval 
the case of In re Chura, 33 Bankr. 558, 560 (Bankr. D. Colo. 1983) which stated that 
the filing for Chapter 13 relief ‘‘for the distinctly primary, if not sole, purpose of ex- 
tinguishing’’ debts not dischargeable in Chapter 7 raises questions concerning the ‘‘motiva- 
tion and sincerity of the debtor.”’ 

Most of the circuit court cases which have discussed the good faith issue have either 
explicitly or by incorporating other cases, included the nondischargeability of debts in 
a Chapter 7 proceeding as one of the factors to be considered in determining whether 
a Chapter 13 plan was filed in good faith. See, e.g., Estus, 695 F.2d at 317, listing as 
its seventh factor ‘‘the type of debt sought to be discharged and whether any such debt 
is nondischargeable in Chapter 7’’; O’Donnell, 692 F.2d at 972; Rimgale, 669 F.2d at 
433 n.22, incorporated by reference in Goeb, 675 F.2d at 1390 n.10. However, ‘‘the fact 
alone that the plan includes debts which would not be dischargeable in a chapter 7 case 
should not be a ground for refusing confirmation of the plan.’’ Peterson, 53 Bankr. at 341. 

97 This is especially important given the fact that newer student loans (those that 
first became due less than five years before the date of filing the petition) are non- 
dischargeable in Chapter 7 (except in rare cases of ‘‘undue hardship’’ under section 
523(a)(8)(B)), while ‘‘older’’ loans are dischargeable even there. 11 U.S.C. § 523(a)(8)(A). 

*8 The ‘‘fundamental fairness’’ standard is discussed Rimgale, 669 F.2d at 433 n. 22. 

%° While percentage to be paid is not determinative, it is to be considered as a factor. 
Estus, 695 F.2d at 317. 
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payment over three years was a ‘‘substantial effort.’’1°° It is also impor- 
tant to recall that Congress hoped to encourage 100 percent payment plans 
when it liberalized Chapter 13.1° As the plan’s proposed percentage gets 
farther away from this goal, the value of Chapter 13 (as opposed to Chapter 
7) is diminished and the debtor’s good faith in choosing Chapter 13 
becomes more questionable.’°? Even the unanimous circuit court opinions 
which do not impose a substantial repayment requirement considered it 
to be one of many factors to be weighed in evaluating the good faith (or 
lack thereof) of the filing.1°? With the passage of section 1325(b), it should 
be a key factor. 


4. Amount of Proposed Payment and Debtor’s Surplus 


More than anything else, however, the passage of section 1325(b)(2) 
has made one factor determinative. The new requirements of section 
1325(b) for confirmation of Chapter 13 plans, in addition to emphasizing 
the meaningful repayment standard as a critical element in a good faith 
analysis, also mandate the minimum amount which a debtor must con- 
tribute to repay creditors if the trustee or an unsecured creditor objects 
to a proposed plan. At the minimum, ‘‘all of the debtor’s projected 
disposable income,’’ which is defined as income ‘‘not reasonably necessary 
to be expended .. . for the maintenance or support of the debtor or a 
dependent of the debtor’’!°* must be contributed to the plan before it can 
be confirmed over the objection of a creditor. 

Recently, in Matter of Akin,‘°5 one bankruptcy court made it clear 
that the section 1325(b)(2) disposable income requirement is inextricably 
tied to the good faith standard. After listing the factors suggested in Estus, 
the court in Akin analyzed the facts there: 





100 S. Rep. No. 65, 98th Cong., ist Sess. 64 (1983). That report mysteriously cites 
‘‘section 305 challenges in Chapter 7 cases’’ as a basis for its 70 percent figure. The most 
likely basis for inferring a 70 percent figure is section 727(a)(9)(B)(i) which does not allow 
a debtor to obtain a Chapter 7 discharge if s/he has filed a Chapter 13 proceeding within 
the last six years which paid any less than 70 percent of the unsecured claims. Courts 
which have used a 70 percent figure as a minimum standard for confirmation of a Chapter 
13 plan have not met with much success prior to the BAFJA. See e.g., In re Burrell, 
6 Bankr. 360, 365-66 (N.D. Cal. 1980), rev’g In re Burrell, 2 Bankr. 650 (Bankr. N.D. 
Cal. 1980) which had imposed a 70 percent requirement, as well as the criticism of the 
70 percent requirement in In re Kitchens, 702 F.2d 885, 887-88 (11th Cir. 1983). 

101 See supra note 14 and legislative history cited in Rimgale, 669 F.2d at 427 n. 2. 

102 As the court stated in In re Heard, 6 Bankr. 875, 879 (Bankr. W.D. Ky. 1980), 
“‘{cJertainly, the greater the percentage payback offered in a plan, the stronger the presump- 
tion of good faith; while the lesser the percentage offered, the more intense the inquiry 
must be.’’ 

103 See supra note 53. 

104 See supra note 31 for complete definition of ‘‘disposable income.’’ The defini- 
tion includes a definition for debtors ‘‘engaged in business,’’ but it is highly unlikely 
that the latter will have filed a Chapter 13 case for the primary purpose of discharging 
student loans. 

105 Matter of Akin, 54 Bankr. 700 (Bankr. D. Neb. 1985). 
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. . . the first factor to be considered is the amount of proposed payments 
and the amount of the debtor’s surplus. The recent amendments to the 
Bankruptcy Code require that all of the debtor’s disposable income to be 
received in the three-year period beginning on the date that the first pay- 
ment is due under the plan will be applied to make payments under the 
plan. Section 1325(b)(1)(B). Based upon this factor alone, the plan cannot 
be confirmed. The plan does not propose to apply all disposable income 
during the pendency of the plan to the debts being paid under the plan. 
There is no statement in the plan that as the debtor’s disposable income 
increases it will automatically be applied to the plan. Instead, the plan pro- 
vides that no more than 5% of the unsecured debts shall be paid. For this 
reason, the plan does not comply with either the Code or the Estus case 
requirements. 1% 


5. Debtor’s Anticipated Income or Salary 


Finally, there must also be some recognition of the progressive nature 
of the disposable income requirement. If the debtor’s salary is low, the 
percentage which is ‘‘disposable income’’—as defined in 1325(b)(2)— 
will be small. However, as the debtor’s income goes up, the percentage 
which is disposable should also increase. This factor is especially signifi- 
cant in student loan cases where Chapter 13 proceedings are often filed 
shortly after graduation, when the graduate’s salary may be low but poten- 
tial increases are great.1°7 


C. Objections Under Section 1325(b) 


The most promising addition resulting from the BAFJA appears in 
section 1325(b). The new subsection specifically protects unsecured 
creditors. 

Section 1325(a) requires that the court confirm a plan that fulfills six 
basic requirements which have remained unchanged under the BAFJA. 1% 
However, the BAFJA added an important exception to this confirmation 
mandate.'°® Under the new subsection (b), ‘‘the court may not approve 
the plan’’ (emphasis supplied) if ‘‘the trustee or the holder of an allowed 
unsecured claim objects to confirmation of the plan,’’ unless the plan 
satisfies one of two alternative conditions. If an unsecured creditor ob- 





106 Id. at 703 (emphasis added). 

107 See supra note 15 supra. See Estus, 695 F.2d at 317 and Kitchens, 702 F.2d 
at 889. The type of analysis suggested in the text was recently applied in the case of 
In re Krull, 54 Bankr. 375, 377 (Bankr. D. Colo. 1985) where the court stated that where 
a debtor is primarily paid on a commission basis, ‘‘there is a good chance that his earn- 
ings will increase as he gains on-the-job experience.’’ 

108 Other than the good faith requirement of § 1325(a)(3) and the requirement of 
§ 1325(a)(4), whose potential ramifications have been curtailed by decisional law, (see 
Ayres & Sagner, supra note 1, at 414-15), these requirements are relatively mechanical 
(mandating payment of fees, compliance with Code requirements, etc.) and are not a fer- 
tile ground for objection. 

109 Congress’ only amendment to subsection (a) itself was to add the words ‘‘[e}xcept 
as provided in subsection (b)... .”’ 
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jects, the court can confirm the plan only if—as of the effective date of 
the plan—either: 


(A) the value of the property to be distributed under the plan on ac- 
count of such claim is not less than the amount of such claim; or 

(B) the plan provides that all of the debtor’s projected disposable in- 
come to be received in the three-year period beginning on the date that the 


first payment is due under the plan will be applied to make payments under 
the plan.''° 


In other words, an unsecured creditor can now prevent confirmation 
of a plan which neither provides for 100 percent payment of that creditor’s 
claim nor provides that all of the debtor’s projected disposable income 
will be applied toward payments under the plan. However, the section 
is not self-executing; the creditor must object or it will lose the protection. 


1. Treatment of Objecting Creditors Under 11 U.S.C. § 1325(b)(1)(A) 


Condition (A) is satisfied as long as the objecting creditor’s claim is 
to be fully paid.111 The amended plan need not provide for 100 percent 
payment to all creditors. The availability of alternative (A) may be enough 
to encourage debtors to provide for those rare persistent creditors, a group 
which, hopefully, will include more and more educational institutions 
who establish a reputation of consistently objecting to minimum payment 
plans.112 

The educational lender may well be the only unsecured creditor to 
file an objection under 1325(b), especially if the student loan debts make 
up a substantial portion of the unsecured claims. If the debtor agrees to 
amend the plan to provide that the student loan debt will be paid in full, 
the university will agree to withdraw its objection. To be sure, this 
necessarily involves some special classification of ‘‘student loan creditors’ 
or ‘‘objecting creditors’’ who will be treated differently from other 
creditors. However, section 1325(b)(1) clearly is intended to benefit ob- 
jecting creditors so that such different treatment cannot be found to un- 
fairly discriminate against others who do not object.113 





110 11 U.S.C. § 1325(b)(1)(A) & (B) (emphasis added). For definition of ‘‘disposable 
income,’’ see supra note 31. Section 1325(b) does not specifically limit the type of objec- 
tion which triggers its provisions. In any event, even if case law narrows the types of 
objections which will force the debtor to choose between options (A) or (B), it seems 
clear that an objection based on the adequacy of the proposed payments under the plan 
will always bring section 1325(b) into play. 

111 See supra text accompanying note 110. The use of the words ‘‘such claim”’ twice 
under section 1325(b)(1)(A) demonstrates a congressional intent to accord special treat- 
ment for the objecting creditor if the debtor wishes to deal with the objection in this manner. 

112 There would be little reason for a university to object to the plan if it provided 
for payment of 100 percent of the loans due. Such a plan provides an effective court 
supervised method of collection, usually at a faster rate than would result under the nor- 
mal 10 year promissory note for student loans. 

"13 This specific provision effectively ‘‘overrules’’ two bankruptcy court cases which 
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At this point, it is important to comment generally on the antidis- 
crimination provisions. It is unfortunate that Congress did not resolve the 
inequities and uncertainty in this area by expressly providing for differen- 
tial treatment of section 523(a) nondischargeable debts—including educa- 
tional loans—as it did for cosigned debts.*** Although Congress rejected 
a proposed amendment expressly authorizing discrimination in favor of 
debts nondischargeable in Chapter 7,115 a plausible argument can (and 
should) be made that courts can approve a plan in which student loan 
debts are separately classified and treated differently from other unsecured 
debts. The argument for separate classification should focus on the uni- 
que characteristics of student loans, such as their long term repayment, 
low interest charges, and deferment and cancellation provisions, as well 
as the strong public interest in encouraging student borrowers to repay 
their educational loans and the need to replenish the revolving fund for 
the education of future students. These characteristics and public policy 
set student loans apart from other unsecured debts in a way that debtors 
and courts should recognize.1® 





had prohibited debtors from amending their plans to pacify objecting debtors and give 
them favorable treatment. In re Calvert, 17 Bankr. 507 (Bankr. W.D. Mo. 1981) held that 
priority classification and full payment to an objecting creditor amounted to unfair 
discrimination and the plan could not be confirmed where there was no justification for 
the classification. In re Carter, 9 Bankr. 140 (Bankr. N.D. Ga. 1981), held that the debtor 
violated section 1322(b)(1) (quoted infra note 117) when she filed an amendment to 
reclassify an objecting creditor so that it would be paid in full while other unsecured 
creditors would receive nothing. The court reasoned: ‘‘Clearly the purpose is to pacify 
the creditor voicing objections to the original plan. Reclassification of an unsecured claim 
for the purpose of vitiating objections to confirmation is entirely unacceptable to this Court.”’ 
Carter, 9 Bankr. at 143. If the Calvert and Carter rationales were applied to section 
1325(b)(1), one of the two alternatives (100 percent payment under section 1325(b)(1)(A)) 
. would be virtually eliminated because a debtor could never respond to an objection by 
providing for 100 percent payment to the objector. Under Calvert and Carter, the debtor 
would have to provide a 100 percent payment for all of the unsecured creditors, even 
where only one creditor has objected. This result is inconsistent with section 1325(b)(1)(A)’s 
reference only to the objecting creditor (‘‘such claim’’) and would significantly reduce 
the incentive for unsecured creditors to participate in the plan by objecting, especially 
where there are many unsecured claimants. See supra note 63 and accompanying text. 

114 11 U.S.C. § 1322(b)(1) quoted infra note 117. This amendment overrules por- 
tions of decisions such as Whelan, 689 F.2d at 201-02 which held, Inter alia, that a large 
discrepancy be. ween payments to cosigners and to other creditors violated 11 U.S.C. § 
1322(b)(1). 

118 Even when the proposal was made, Congress was apparently not absolutely sure 
that it was ne. 2d: ‘‘[BJecause nondischargeable claims are not allowed special treatment 
in Chapter 13, section 1322(b) probably forbids the creditor with a nondischargeable claim 
from being treated differently from other unsecured creditors.’’ S. Rep. No. 65, 98th Cong. 
1st Sess. 17 (1983) (emphasis added); see also In re Sanders, 13 Bankr. 320 (Bankr. D. 
Kan. 1981) [claims subject to Chapter 7 discharge must be classified separately]. 

116 See In re Hawkins, 33 Bankr. 908, 913 (Bankr. S.D.N.Y. 1983). Compare W. 
Mapother, supra note 11, at 30-32, suggesting that these factors should also be considered 
in evaluating whether an undue hardship discharge should be granted under Chapter 7. 
He argues that courts should recognize that taxpayers fund most educational loans through 
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Under section 1322,11” a Chapter 13 plan may designate one or more 
classes of unsecured claims as long as no class is unfairly discriminated 
against and all claims within a particular class are treated the same.1"* 
The issues of allowable classification and unfair discrimination’!® overlap 
to a great extent, and courts have approached these issues in a variety 
of ways.'2° One court went so far as to hold that ‘‘there can be [no] unfair- 
ly discriminatory classification against any class of unsecured creditors 
when unsecured creditors would not receive anything in the event of liqui- 
dation.’’*21 Not surprisingly, that court has not been widely followed, ‘22 
although courts have sometimes included this among the factors to be 
considered in their case-by-case evaluation of each classification scheme. 123 
Such evaluations have focused on whether the classification and special 


treatment are ‘‘reasonably fair and necessary to the implementation of a 
viable plan.’’124 





the government and that the government is a special creditor with a high moral claim 
to repayment of educational loans, like taxes, should be repaid. Id. at 30. 

117 11 U.S.C. § 1322(b) provides in pertinent part that: 

the plan may—(1) designate a class or classes of unsecured claims, as provided 

in section 1122 of this title, but may not discriminate unfairly against any class 

so designated; however, such plan may treat claims for a consumer debt of the 

debtor if an individual is liable on such consumer debt with the debtor dif- 

ferently than other unsecured claims{.] 

11 U.S.C. § 1122 requires that claims in one class must be ‘‘substantially similar’’ in 
nature, but it does not require that all ‘‘substantially similar’’ claims be placed in the 
same class. Whelan, 689 F.2d at 201; accord, In re Perskin, 9 Bankr. 626, 631 (Bankr. 
N.D. Texas 1981). See also Blair, Classification of Unsecured Claims in Chapter 11 
Reorganization, 58 AM. BANKR. L.J. 197 (1984) (hereinafter Blair), and Given & Phillips, 
Equality in the Eye of the Beholder—Classification of Claims and Interests in Chapter 
11 Reorganizations, 43 Onto St. L.J. 735 (hereinafter Given & Phillips). These articles 
not only contain excellent analyses of classification under Chapter 11, but they also discuss 
classification under Chapter 13 in considerable depth. 

18 11 U.S.C. § 1322(a)(3). 

119 The mere fact that classification is permitted indicates that classes may be treated 
differently. In re Gay, 3 Bankr. 336 (Bankr. D. Colo. 1980). Thus, despite the legislature’s 
ill-chosen use of that word in expressly exempting cosigned debts from the unfair 
discrimination prohibition, 11 U.S.C. § 1322(b)(1), the question is whether the different 
treatment is unfair. Id. 

120 See generally Blair, supra note 117, at 217-222; Given & Phillips, supra note 
117, at 754-765; DRAKE & MULLINS, 1 Bankruptcy Practice for the General Practitioner 
§ 13.12 (Shepard’s/McGraw-Hill 1985). 

121 In re Sutherland, 3 Bankr. 420, 422 (Bankr. W.D. Ark. 1980). At the other ex- 
treme was In re Iacovoni, supra, note 14, 2 Bankr. at 261, which held that general unsecured 
claims must be classified together, absent some subordination, except for those small claims 
coming under the administrative convenience exception of section 1122(b). Both views 
are clearly too simplistic. Iacovoni’s overly rigid standard would nullify section 1322(b)(1) 
which allows classification of unsecured claims. See Gay, 3 Bankr. at 338 (discussed in 
Blair, supra note 117, at 219). Sutherland, on the other hand, ‘‘ignore{s] section 1322’s 
language allowing some discrimination and reduce{s] it to an unnecessary restatement 
of section 1325(a)(4).’’ Perskin, 9 Bankr. at 632. 

122 In re Moore, 31 Bankr. 12, 15 (Bankr. D.S.C. 1983). 

123 See, e.g., In re Haag, 3 Bankr. 649, 651 (Bankr. D. Ore. 1980). 

124 Blair, supra note 117 at 222. 
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However, the cases do not go far enough. While the courts have 
developed some useful factors for consideration,’?5 they have tended to 
focus too heavily on some factors, such as the necessity of the classifica- 
tion scheme,'2* without giving enough weight to the nature?’ of the claims 
or other factors going toward the fairness of the classification. 12¢ 

Debts which would be nondischargeable in Chapter 7 are inherently 
different from other unsecured debts and are given special treatment in 
section 523(a) because of their special characteristics. The court in In re 
Sanders’2° recognized that distinction; it held that dischargeable and non- 
dischargeable unsecured claims are not ‘‘substantially similar’; therefore, 
the court said, they must be classified separately. The Senate Committee 
on the Judiciary also recognized this at one time when it proposed an 
amendment in section 1322(b) to expressly allow for separate scheduling 
of nondischargeable debts. '*° It is regrettable for educational lenders that 
the proposal was not included in the 1984 amendments, but this does 
not preclude courts from giving greater weight to the Chapter 7 non- 
dischargeability of student loans in determining the propriety of their 





128 See, e.g., Given & Philipps, supra note 117 at 764, and Moore, 31 Bankr. at 17. 
These factors include: whether the discrimination has a reasonable basis, whether the 
debtor can carry out the plan without such discrimination, whether the discrimination 
is proposed in good faith, whether the difference in treatment is severe or inconsequen- 
tial and whether the class being discriminated against is receiving a meaningful payment. 

126 See, e.g., In re Girardeau, 35 Bankr. 9 (Bankr. D.S.C. 1983), denying confirma- 
tion of a plan in which a debtor’s cosigning father would receive 100 percent while others 
would get only 20 percent because the debtor did not prove he could not perform without 
the proposed classification. Compare 5 COLLIER ON BANKRUPTCY 1322-28 (15th ed. 1982), 
discussing the recent amendment which added a specific provision for codebtors: 

‘Thus, Congress has recognized that practical necessity can be a proper reason 

for separate classification of claims. In doing so, it has apparently rejected the 

view that unsecured claims may be separately classified only if they would receive 

differing distributions in chapter 7 and allowed the court to consider the prac- 
tical justifications for proposed classifications on a case-by-case basis.’ (Citing 

In re Moore, 31 Bankr. 12, 15 (Bankr. D.S.C. 1983)). 

127 The legislative history of section 1122 directed courts to prior case law in con- 
struing the proper basis for classification. Blair, supra note 117, at 201 (citing 5 COLLIER 
ON BANKRUPTCY 1122-27 (15th ed. 1983)). While Collier would restrict ‘‘nature’’ to mean 
merely ‘‘legal character or effect of the claim,’’ allowing only classification by rank, Blair 
explains why that standard is too rigid. Blair, supra note 117, at 201-203. He notes par- 
ticularly that section 1322(b)(1) contradicts this by allowing classes of unsecured claims. 
Id. at 202. He also notes that other sections of Chapter 13 suggest division other than 
by rank. Id. (compare sections 1322(b)(5) and 1328(a)). See also 5 CoLuEr, supra, at 1122-27. 
Thus, nondischargeability and other special characteristics of student loan debts deserve 
consideration as aspects of the ‘‘nature’’ of those claims. See supra text following note 115. 

128 For example, a large differential in payments between the classes may seem at 
first glance to be evidence of unfairness, but this must be weighed against other factors, 
including the fact that section 1325(b)(1)(A) looks only to the objecting creditor’s claim. 
Also, section 1322(b)(2) now makes it clear that ‘‘any’’ particular class of claims may 
be left ‘‘unaffected.’’ In fact, the ‘fundamental fairness’ of a plan may in some cases 
be enhanced by separate classifications of claims. See Rimgale, 669 F.2d at 433 n.22. 

129 In re Sanders, 13 Bankr. 320 (Bankr. D. Kan. 1981). 

130 S. Rep. No. 65, 98th Cong. ist Sess. 17 (1983). 
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separate classification in Chapter 13 plans. The equities should be stressed 
to encourage courts to be more flexible in confirming amended plans,1*" 


especially since section 1325(b) so clearly encourages as much payment 
as possible. 132 


2. Treatment of Objecting Creditors Under 11 U.S.C. § 1325(b)(1)(B) 


The more interesting (and more likely) alternative which a debtor will 
choose after receiving an objection is found in section 1325(b)(1)(B). The 
debtor may not be able to provide for 100% of the objecting creditor’s 
debt during the period of the plan but under alternative (B), if the debtor 
agrees to apply all of his or her ‘‘projected disposable income’’ toward 
payments, the plan may still be confirmed. In contrast to the clear-cut 
alternative in subsection (A), subsection (B) is more ambiguous and will 
require judicial construction.1%3 





131 A recent bankruptcy opinion noted that the factors outlined in case law ‘‘are 
not to be viewed as limiting the court in its consideration of other pertinent matters.’’ 
In re Bowles, 48 Bankr. 502, 507 (Bankr. E.D. Va. 1985). Bowles described the weighing 
process in terms reflecting the conflicting policies of the bankruptcy laws: 

[RJeasons can be found in almost every case why one unsecured creditor 
should be preferred over another thus justifying a different repayment percen- 
tage. However, Chapter 13 is not an unbridled ‘market’ in which the debtor 
may, even with some justification, pick and chose [sic] which creditors he seeks 
to prefer. [In re] Hosler, 12 B.R. 395, 396 (Bankr. S.D. Ohio 1981). 

Under a different set of circumstances, such a disparity as exists in 
this case might not be unfair. Each case rests on its own facts, and the percent- 
age of repayment necessary to accord fairness to each class of unsecured creditors 
will be determined by the facts and circumstances and equities involved in the 
case. . . . Unsecured creditors in Chapter 13 are not without some protection, 
and the Court must weigh the creditors’ interests in a meaningful repayment 
against the debtors’ interests in ‘fresh start’ and a workable plan. In some cases, 

a meaningful repayment may be as little as that which a creditor would receive 

in liquidation, while in other cases a more substantial sum is required in order 

to accord a degree of fairness between classes of unsecured creditors.”’ 

Id. at 509 (emphasis added). 

132 The court in Sutherland, 3 Bankr. at 420, made an interesting point when it said: 

The question under 11 U.S.C. § 1322(b)(1) is not ‘‘rationality’’ but whether there 

is ‘‘unfairness’’ between the classes. When a creditor or a class of creditors are 

not legally entitled to receive anything, they cannot be classified in an unfairly 

discriminatory manner. . . .The debtors are paying more than is legally required 

and the courts should not discourage such plans. 

Under circumstances where the debtors do not have to pay anything 
to any unsecured creditors, it makes no sense to have a system that prevents 
them from paying one or more unsecured creditor of their choosing. 

Id. at 422 (emphasis added). 

This attitude is certainly in keeping with the underlying and often stressed purpose 
of Chapter 13 to encourage debtors to repay creditors as fully as possible. See, e.g., In 
re Burrell, 6 Bankr. at 363-365. 

133 Four reported cases have already attempted to do so, but their analyses have by 
no means finally settled all the ramifications of section 1325(b)(1)(B). See infra notes 
138-168 and accompanying text. 
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An apparent difference between the two alternatives is that, while 
subsection (A) looks only to the account of the creditor or creditors who 
have gone to the trouble of objecting, subsection (B) requires that all the 
debtor’s projected disposable income will ‘‘be applied to make payments 
under the plan.’’ (Emphasis supplied.) As indicated earlier, Congress was 
sending a clear message that it expects debtors to do all that they can 
to repay their unsecured debis when they propose a Chapter 13 plan. 
However, it also recognized that, if the debtor has provided for all his 
or her disposable income, the creditors cannot insist on any more.'** Thus, 
while it curtailed a debtor’s freedom to choose how much to repay after 
an unsecured creditor objects, Congress did give the debtor two alternative 
means to respond to the objection.15 

The university attorney will generally want to file an objection under 
1325(b) on the ground that the plan fails to satisfy either of the alternatives. 
However, the plan should not always be taken at face value. While it will 
be clear whether a plan fails to provide a 100 percent payment of educa- 
tional debts, it will not always be clear that all of the debtor’s disposable 
income will actually be paid into the plan. Many proposed plans now 
automatically include a general statement to that effect, but the creditor 
should carefully scrutinize the plan and the debtor’s calculations against 
the asset and income information filed by the debtor with the petition 
to see if the plan lives up to the ‘‘disposable income’’ standard.13* The 
standard set out in 1325(b)(2) is strict because Congress intended courts 
to ‘‘require sacrifices and some reduction in consumption’’?%” from Chapter 
13 debtors. 


(a) Cases interpreting section 1325(b) since enactment of the BAFJA. 


Since the 1984 amendments, four reported decisions have discussed 
challenges based on section 1325(b). Listed in order from the most helpful 





134 Hence, the 70 percent requirement was too rigid. In re Burrell, 6 Bankr. at 366 
reversing 2 Bankr. 650 (Bankr. N.D. Cal. 1979); In re Beaver, 2 Bankr. 337 (Bankr. S.D. 
Cal. 1980). 

138 The alternative the debtor chooses will depend on factors such s the size of the 
objecting creditor’s claim in relation to all of the other unsecured creditors’ claims (in 
some cases, the 100 percent payment to one relatively small creditor makes more economic 
sense), the likelihood that the debtor’s disposable income will increase during the life 
of the plan, and the importance of the objecting creditor to the debtor’s future plans. 

136 See infra note 167 and accompanying text. 

137 S. Rep. No. 65, 98th Cong., 1st Sess. 64 (1983). Two reported cases since the 
BAFJA was enacted have emphasized the strictness of the section 1325(b)(2) disposable 
income requirement. In In re Kull, 54 Bankr. 375, the court required that every dollar 
of the debtor’s surplus under his budget be applied to the plan. In In re Festner, 54 
Bankr. 532, 533 (Bankr. E.D.N.C. 1985), the court required that the debtor eliminate from 
her budget voluntary retirement deductions and payments toward an IBM employee stock 
option plan and add these sums to her plan payments reasoning that ‘‘the debtor is not 
entitled to acquire [financial security] at the expense of unpaid creditors.”’ 








30 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 1 


for educational lenders to the least helpful, they are: Matter of Akin‘%* 
(a student loan case), In re Festner,'3° In re Krull,'4° and In re Otero.1*1 

In Akin, the Educational Assistance Corporation (‘‘EAC’’) objected 
to a Chapter 13 plan which sought to discharge $11,431.71 in student 
loans (approximately 67 percent of the total unsecured debt) by repaying 
no more than 5 percent of that debt. The EAC objected to the plan on 
the grounds that (1) it was not proposed in good faith because, after priority 
claims and attorney fees, ‘‘there will be approximately nothing paid to 
this creditor;’’142 (2) the student loan was ‘‘a ‘long-term debt’ and, 
therefore, is not dischargeable under § 1322(b)(5)’’:4% and (3) the plan 
failed to meet ‘‘the best interests of creditors’’ test because it did not pro- 
vide at least as much as a Chapter 7 plan would have.'*4 

The court dismissed the EAC’s objections on each of these grounds, 
but, acting on its own initiative, denied confirmation under section 
1325(b)(1)(B) because of the plan’s ‘‘failure to provide for future payments 
from additional disposable income.’’!*5 The court’s decision to focus on 
the new disposable income requirement may well have been prompted 
in part by the fact that the debtor had received a 9 percent pay raise since 
he originally filed the plan and yet ‘‘[n]o change or modification to the 
plan had been proposed since the date of the pay increase.’’'46 

The Akin case is useful for educational lenders because it involved 
a student loan creditor and confirmation was refused solely on the basis 
of the plan’s failure to ‘‘automatically’’ add to the plan increases in the 
debtor’s disposable income.'*” However, as the Akin court suggested, all 
the debtor had to do was file an amended plan which complied with the 
section 1325(b)(1)(B) requirements and the plan would be confirmed, since 
the court rejected all of the grounds for objection advanced by the EAC. 
Unfortunately, the Akin court did not provide any practical suggestions 
on how the section 1325(b)(1)(B) requirements could be implemented, other 
than that suggested in its criticism that ‘‘[t]here is no statement in the 
plan that as the debtor’s disposable income increases it will automatical- 
ly be applied to the plan.’’14* 

The next ‘‘disposable income’’ case, In re Festner,'*° primarily benefits 
educational lenders by its strict construction of the disposable income re- 





Matter of Akin, 54 Bankr. 700 (Bankr. D. Neb. 1985). 
In re Festner, 54 Bankr. 532 (Bankr. E.D.N.C. 1985). 
In re Krull, 54 Bankr. 375 (Bankr. D. Colo. 1985). 
In re Otero, 48 Bankr. 704 (Bankr. E.D. Va. 1985). 
54 Bankr. at 702. 
Id. ; 
Id. See 11 U.S.C. § 1325(a)(4) for this confirmation requirement. 
54 Bankr. at 703. A more detailed quotation of the Akin court’s rationale is found 
at text accompanying note 106 supra. 
146 54 Bankr. at 701. 
147 54 Bankr. at 703. 
148 Td. 
149 54 Bankr. 532 (Bankr. E.D.N.C. 1985). 








1986] STUDENT LOANS AND CHAPTER 13 BANKRUPTCY 31 


quirement. The Festner court refused to confirm a 57-month Chapter 13 
plan which proposed to pay unsecured creditors a dividend of approx- 
imately 42 percent, concluding that under the disposable income require- 
ment the debtor could increase her dividend to unsecured creditors to 
82 percent. The debtor, a 57-year-old IBM employee, had $25 per week 
deducted for a voluntary retirement program, had $22 per week deducted 
to purchase IBM stock under an employee stock option plan, and was 
paying $85 per month to the IBM credit union on a loan secured by 19 
shares of IBM stock. 

The court agreed with the objecting creditor that the 19 shares could 
be sold to pay off IBM credit union’s secured claim, thus freeing up an 
additional $85 per month for unsecured creditors under the plan. Similarly, 
the voluntary retirement and stock option deductions could be eliminated, 
providing $188 per month more for unsecured creditors. By adding these 
amounts for a three-year period,'5® the court increased the yield to 
unsecured creditors by 40 percent. 

The court explained its refusal to confirm the debtor’s proposed 42 
percent plan by stating that the above expenditures, although ‘‘desirable 
from the debtor’s viewpoint . . . are certainly not necessary.’’!51 The Festner 
court then indicated how its disposable income analysis shifts the balance 
in Chapter 13 proceedings away from potential debtor abuses: ‘‘ Additional 
pension plans and stock purchases may be a wise investment which 
enhance an individual’s financial security, but the debtor is not entitled 
to acquire them at the expense of unpaid creditors.’’152 

In response to the debtor’s arguments that the plan which was original- 
ly proposed provided far more for unsecured creditors than a Chapter 7 
would have (i.e., 42 percent versus zero percent), the court turned to 
another amendment under the BAFJA, stating that the debtor’s argument 
‘‘assumes that the Chapter 7 filing by the debtor with disposable monthly 
income of approximately $540 would not constitute a substantial abuse 
under 11 U.S.C. § 707(b).’’15? The court thus suggested that if the debtor 
concluded the disposable income requirement was too onerous, she might 
not have the option to file a Chapter 7 proceeding. 

The next disposable income case, In re Krull,54 offers a practical solu- 
tion to the problem of how to compute ‘‘all of the debtor’s projected 
disposable income’”’ for three years in the future. After an unsecured judg- 
ment creditor who was owed $45,000 objected to the debtor’s proposed 
35-month 19 percent plan, the court assisted the debtor by suggesting an 





150 54 Bankr. at 533. See supra note 31 for the suggestion that the three-year period 
of section 1325(b)(1)(B) makes little sense for plans which are longer than the normal 
three-year plan. 

151 54 Bankr. at 533. 

152 Td. 

153 54 Bankr. at 534. The ‘‘substantial abuse’’ amendment is discussed supra note 27. 

154 In re Krull, 54 Bankr. 375 (Bankr. D. Colo. 1985). 
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amended plan which it believed would overcome the proposed plan’s 
shortcomings under section 1325(b)(1)(B).155 

The first two amendments suggested by the Krull decision track the 
language of section 1325(b)(1)(B) very closely. First, the debtor had to 
eliminate the $35 ‘‘cushion”’ in his budget by adding that amount to the 
plan since, ‘‘upon an objection, the plan must provide ‘that all of the 
debtor’s projected disposable income . . . will be applied to make payments 
under the plan.’’’'5* Second, the length of the plan had to be extended 
by one month since ‘‘11 U.S.C. § 1325(b)(1) requires that the plan extend 
to 36 months when an objection has been filed.’’15” 

The third amendment proposed by the Krull court attempts to resolve 
the difficulties inherent in the requirement that ‘‘all the debtor’s projected 
disposable income’’ for three years be applied to the plan. Like the Akin 
decision discussed above,'** on the basis of ‘‘the debtor’s potential for 
increasing his earnings above that sum which is presently scheduled,’’ 
the court concluded that ‘‘the amended plan should require the debtor 
to pay 50 percent of any net earnings, above and beyond the amount 
scheduled, into the plan for distribution to the creditors.’’*5® 

The court justified its seemingly arbitrary 50 percent of net earnings 
requirement by the following convoluted and internally contradictory 
reasoning: 


This [50 percent of net earnings] provision does not conflict with the re- 
quirement in Section 1325(b)(1)(B) that all of the debtor’s projected disposable 
income be paid into the plan because, ‘as of the effective date of the plan,’ 
all the debtor’s projected income is provided for. Earnings above and beyond 
the amount scheduled are too speculative at this point to be regarded as 
‘projected’ income. Since there are no changes in income which can be clearly 
foreseen, the Court must simply multiply the debtor’s current disposable 
income by 36 in order to determine his ‘projected’ income.'*° 


How this analysis supports a 50 percent of net earnings requirement 
is a mystery. Indeed, the court’s reasoning appears instead to suggest that 
the three-year ‘‘projected disposable income” requirement cannot be fulfilled 
at all and that projected income just means present income. However, 
the Krull court then goes on to require that the debtor submit ‘‘a quarterly 
earnings and expense statement to the Standing Chapter 13 Trustee,’’'*1 
an excellent suggestion which both provides a basis, as section 





188 54 Bankr. at 378. 

186 54 Bankr. at 377. The court’s words ‘‘upon an objection’ emphasizes the impor- 
tance of educational lenders filing an objection to trigger the section 1325(b)(1)(A) and 
(B) requirements. See text following note 110 supra. 

187 54 Bankr. at 377. 

188 See supra note 146 and accompanying text. 

189 54 Bankr. at 378. 

160 Id, 

161 Td. 
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1325(b)(1)(B) requires, for applying ‘‘all of the debtor’s projected disposable 
income’”’ to the plan and removes the ‘‘speculative’’ aspect of that 
requirement. 

The earliest reported decision on the disposable income requirement, 
In re Otero,'®2 is also the least well reasoned opinion on that issue. The 
debtors owed the U.S. Navy unspecified amounts as repayment for housing 
allowances they had unlawfully obtained through willful misrepresenta- 
tions. While their plan proposed to pay less to other unsecured debtors, 
it offered to pay 100 percent of the Navy’s claim. Nevertheless, the Navy 
objected to confirmation on the grounds of lack of good faith and failure 
to provide all the debtor’s disposable income for the next three years for 
the plan. 

The Navy charged that the plan violated section 1325(b)(1)(B) because 
its proposed payments left the debtors with a monthly surplus of $117. 
The Navy wanted that amount to be applied to the payments under the 
plan, but the court insisted that the surplus was not significant and the 
debtor’s budget should be allowed some ‘‘cushion of money . . . to guard 
against life’s unexpectancies.’’1*? The court overruled the Navy’s 1325(b)(1) 
objection, noting that: 


the statute reads, ‘‘court may not approve.’’ The term may possesses a volun- 
tary tone, a majority of the time as opposed to ‘‘shall.’’ In the above statute, 
Congress could have made the section mandatory. However, this was not 
done. Therefore, this court reads the section as a voluntary section to be 
applied at the Court’s discretion.'* 


On the basis of this purported ‘‘discretion,’’ the Otero court confirmed 
the debtors’ plan over the Navy’s disposable income objection. 

The court’s reasoning is faulty in at least three respects. First, the 
court’s reading of the statute is the most troublesome part of its analysis 
and would constitute a dangerous precedent were it not so plainly wrong. 
Most obviously, the court ignored the difference between ‘‘may”’ and ‘‘may 
not.’’ Although ‘‘may’”’ is generally considered discretionary, ‘‘may not’’ 
is clearly prohibitive. The court’s reading is directly contrary to the rule 
of construction as to ‘‘may not’’ under section 102(4) as well as counter 
to established methods of statutory construction.'*5 Congress did in fact 





162 In re Otero, 48 Bankr. 704 (Bankr. E.D. Va. 1985). 

163 48 Bankr. at 708. The court’s ‘‘cushion’’ analysis reads in full as follows: 

The court further finds that a difference of $117.00 a month is not a significant 

or substantial amount to be extracted from the debtors. [The statute] was not 

intended to take the last son. A cushion of money is necessary in Chapter 13 

budgeting to guard against life’s unexpectancies. It is not in the public interest 

to squeeze the last dollar from Chapter 13 debtors to fund a Chapter 13 plan. 

Contrast the Krull analysis at text accompanying note 156 supra. 

164 Id. at 708. 

165 11 U.S.C. § 102(4) specifically states that ‘‘[iJn this title ... ‘may not’ is pro- 
hibitive, and not permissive’’. Furthermore, it is settled that ‘‘a statute will be regarded 
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make the section mandatory; the court cannot approve a plan which has 
been objected to and which, in its amended form, does not satisfy either 
alternative (A) or (B).1® 

Second, subsection (A) allows for confirmation of a plan which pro- 
vides for 100 percent payment to an objecting creditor (in the Otero case, 
the Navy). Only one of the alternatives must be satisfied and, in Otero, 
the first alternative condition is clearly fulfilled. The Navy did not have 
a basis for a subsection (B) objection and its objection should have been 
overruled on that basis. The court did not even have to confront the 
disposable income issue. 

Third, the ‘‘cushion’’ allowed by the court was much too large. It 
can be argued that the definition of ‘‘disposable income’”’ permits a limited 
‘‘cushion”’ since it is defined as the amount above what is ‘‘reasonably 
necessary to be expended . . . for maintenance and support. . . .’’*®7 At 
the very least, the Otero court should have ruled that under the ‘‘reasonably 
necessary’’ standard of section 1325(b)(2) it could approve a proposed 
budget which included a small amount for contingencies.'** However, 
the modification provisions of section 1329(a) allow for subsequent changes 
in the plan in the case of unexpected expenses. Thus, significant con- 
tingencies should be addressed through that section. Courts should not 
encourage debtors to subvert the congressional scheme by budgeting large 
contingency funds. 

Otero was a case where bad facts and bad reasoning made bad law. 
The court suggested that the Navy had no reason to complain because 
it would be paid in full. Its holding is, fortunately, very narrow: where 
an unsecured claim will be paid in full, the debtor need not apply all 
his or her disposable income to the payments. However, the court came 
to the right conclusion for the wrong reasons. Its comments regarding 
subsection (B) should be treated as dictum since they were not necessary 
for the conclusions the court reached in approving the proposed plan. 
At the very least, its facts should be easily distinguishable from the ma- 


jority of cases which do not fulfill the 100 percent payment required by 
subsection (A). 


(b) Monitoring Changes in Future Earnings. 


Chapter 13 is based on the expectancy of future income.'*° By its very 
nature, the development, proposal, and confirmation of a plan involves 





as mandatory where it contains words of positive prohibition, or where it is couched 
in negative terms importing that the act required shall not be done otherwise than as 
designated.’’ 73 Am. Jur. 2d Statutes § 22 (1974). [Citations omitted.] If Congress had 
wished to make the section discretionary, it should have written that ‘‘the court may 
deny confirmation. . . .”’ 

166 See 11 U.S.C. § 1325(b)(1)(A) and (B). 

167 11 U.S.C. § 1325(b)(2)(A). 

168 Compare Perskin, 9 Bankr. 626, 633; Krull, 54 Bankr. at 377. 

169 See, e.g., supra notes 13; and notes 146 and 159 and accompanying text. 
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some prediction of the future, i.e., of what percentage of the debts owed 
the debtor will be able to pay.17° However, the Code also recognizes that 
circumstances change. A debtor’s financial situation may deteriorate unex- 
pectedly so that it becomes very difficult for the debtor to comply with 
the terms of a confirmed plan. In such a case, instead of simply dismiss- 
ing his Chapter 13 proceeding or converting it to a Chapter 7 proceeding, 
the debtor may request a modification of the plan.*71 On the other hand, 
it is also likely that the debtor’s situation may substantially improve— 
due to salary increases, promotions, windfalls, inheritances, awards, gifts, 
etc.—during the life of the plan.‘7? The plan may then be modified to 
increase the amount of the payments’? or to reduce the time for such 
payments.'74 The BAFJA reworded section 1329(a) to make it clear that 
an unsecured creditor or a trustee, as well as the debtor, can request the 
modification. 175 

The university creditor will be interested in knowing when and if 
such changes occur. An increase in a debtor’s income normally results 
in an increased disposable income which should increase the payments 
under the plan.” The problem then becomes one of identifying increases 
and effecting appropriate modifications to a confirmed plan. An effective 
monitoring system can be set up to accommodate these changes with a 
minimum of court and trustee involvement. Although a trustee could cer- 
tainly choose to participate,’””? the Code does not require the trustee to 





170 Under section 1302(b)(4), the trustee is supposed to ‘‘adivse, other than on legal 
matters’’ the debtor on performing the plan; this could include advice as to whether the 
proposed repayments were unrealistically high or unfairly low. 

171 11 U.S.C. § 1329(a). The ability to modify the plan as an alternative to converting 
to Chapter 7 is consistent with the congressional preference for Chapter 13 over Chapter 
7. A third alternative available to the debtor in cases where modification under section 
1329 is not practicable is to seek a ‘‘hardship discharge’ which will be granted if the 
changed circumstances are beyond the debtor’s control and the payments made to date 
are more than the creditor would have received in a Chapter 7 liquidation. 11 U.S.C. 
§ 1328(b)(1)-(3). 

172 See, e.g., Akin, 54 Bankr. at 703; 54 Bankr. at 377. 

17311 U.S.C. § 1329{a). 

174 11 U.S.C. § 1329(a)(2). Subsection (a)(3) also authorizes a modification when 
payments outside the plan have been made toward any claim. 

178 Read literally, section 1329(a) does not require that a creditor show cause for 
increasing the amount of payments cr reducing the time for such payments. As one com- 
mentator has noted, ‘‘[t]his new provision may have a substantial effect on § 1321, which 
provides that the debtor shall file the chapter 13 plan.’’ CALIFORNIA CONTINUING EDUCATION 
OF THE BAR, BANKRUPTCY PRACTICE AFTER THE 1984 CoDE AMENDMENTS 247 (Program Material, 
1985). 

176 To the extent that monthly expenses remain relatively fixed, a general rule should 
be that any increases in salary go automatically and directly into the plan. See, e.g., Akin, 
54 Bankr. at 703. Unexpected increases during the life of the plan should also lead to 
increase or perhaps total repayment under the plan to satisfy the congressional intent 
to encourage as much repayment as possible under Chapter 13. 

177 11 U.S.C. § 1302(b)(4). Among the trustee’s duties listed in 11 U.S.C. § 1302(b) 
is to ‘‘assist the debtor in performance under the plan.’’ With the large increase in Chapter 
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do so. The key is to make the order of confirmation as self-executing as 
possible. 

The order should provide that, as a member of a special unsecured 
class, the university (and any other objecting creditor) is entitled to (1) 
regularly receive information from the debtor about his/her income’’® and 
(2) meet periodically with the debtor to negotiate modifications of the plan 
as allowed in section 1329. The order could also require that, to keep 
track of changes in salary and expenses, the university representative will 
receive biannual updates on salary and expense information from the debtor, 
including his or her most recent pay stub or W-2 form and evidence of 
expenses.'7° 

The confirmation order should also require that the debtor meet with 
the university at its request approximately one month after furnishing the 
updated salary and expense information. Any changes that need to be 
made in the plan—increased payments, extended period (within the 5-year 
maximum), or even decreased payments and/or reduced period—should 
become part of the plan by stipulation between the debtor and the 
creditor.1®° An effective and self-executing order will also provide that 
failure to produce the necessary information for the university in this 
monitoring system is cause under section 1307(c) for conversion or 
dismissal. By the terms of the order, a simple declaration filed by the 
University, giving the debtor 20 days notice by mail to respond,'** would 
lead to a dismissal without a hearing. If it is made clear to the debtor 
that a punitive dismissal would trigger section 109(f) so that the debtor 
could not refile any bankruptcy petition for six months, the debtor should 
have more incentive to cooperate. 





13 filings, which require much greater ongoing trustee involvement than most typical 
Chapter 7 proceedings, trustees are understandably reluctant to undertake any additional 
work, such as monitoring a debtor’s disposable income. 

178 For example, the recent case of In re Krull, required that the debtor submit ‘‘a 
quarterly earnings and expense statement to the Standing Chapter 13 Trustee.’’ 54 Bankr. 
at 378. 

179 Although there is some variation in state court decisions concerning the 
discoverability of federal income tax returns, the general rule under the Federal Rules 
of Civil Procedure is that any matter which is not privileged and is reasonably calculated 
to lead to the discovery of admissible evidence is discoverable. Fed. R. Civ. P. 26(b). 
That rule applies to adversary proceedings (such as an objection to confirmation) before 
the bankruptcy court. Bankr. R. 7026. Income tax returns are not absolutely privileged 
and are subject to discovery where a party has tendered an issue as to amount of income. 
See, e.g., Shaver v. Yacht Outward Bound, 71 F.R.D. 561, 563 (N.D. Ill. 1976), and cases 
cited therein; Biliske v. American Live Stock Ins. Co., 73 F.R.D. 124, 126 n.1 (W.D. Okla. 
1977). 

180 11 U.S.C. § 1329 does not require that ‘‘cause’’ be shown before a modification 
can be made; it allows for modification ‘‘upon the request of the debtor or the holder 
of an allowed unsecured claim."’ Id. at 1329(a). Hopefully, the parties will agree on an 
appropriate change but, even if they cannot, the request of the creditor is sufficient under 
the new section 1329(a) to obtain a hearing on whether the plan should be altered. 


181 See Bankr. R. 2002(a) which provides for 20 days’ notice by mail for most bank- 
ruptcy hearings. 
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The entire monitoring scheme (meetings with the debtor, review of 
salary and budget, etc.) could be accomplished by a representation of the 
educational institution’s financial aid office. This representative would 
have experience in reviewing numerous financial aid applications and 
would presumably be familiar with what constitutes a reasonable budget. 
The active involvement of university personnel will allow institutions to 
recover the maximum amount possible for future educational loans dur- 
ing the life of the Chapter 13 plan. Unless the debtor agrees to waive the 
discharge of his/her student loans, the plan period offers the last chance 
for the institution to recover what it can on this debt. An attorney and 
the bankruptcy court will only need to become involved in this monitor- 
ing scheme following confirmation if the debtor refuses to cooperate under 
the terms of the confirmation order. 


III. CONCLUSION 


The 1984 amendments to Chapter 13 of the Bankruptcy Code have 
greatly increased educational lenders’ ability to participate in the formula- 
tion and implementation of plans which seek to modify student loans. 
In light of the very real possibility that student loan programs will receive 
decreased funding as part of the overall federal deficit reduction program, 
it is imperative that educational lenders seek to maximize their recovery 
when faced with Chapter 13 plans which minimize student loan obliga- 
tions. It is hoped that this Article will help attorneys take advantage of 
the 1984 amendments to the Bankruptcy Code to achieve that goal. 
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APPENDIX A 


Name of Attorney 
Address 
Telephone No. 


Attorneys for THE REGENTS OF 
THE UNIVERSITY OF ED. LOANS 


UNITED STATES BANKRUPCTY COURT 
DISTRICT OF 
Chapter 13 








In re (Name) 


nt 


No. 
Debtor 


OBJECTION TO CONFIRMATION 
OF CHAPTER 13 PLAN 





) 
) 
) 
) 
) 
) 
) 
) 
) 
) 





Summary of Objection 


Every penny of the debtor’s debt consists of student loans which are 
nondischargeable in a Chapter 7 proceeding. (11 U.S.C. § 523(a)(8).) (Ob- 
jection, { 9D.) The plan proposes to discharge a total of $20,516 in stu- 
dent loan debts, of which $5,693.86 is owed to Regents of the University 
of Ed. Loans (‘‘University’’), by the nominal payment of 7 percent of the 
debt over the 50-month term of the plan. (Id. at 44 5, 9 and 9D.) This 
plan was filed approximately seven months after the debtor’s student loans 
first came due, when she still had over nine years to repay them at nominal 
interest rates running from 3 percent to 5 percent. (Id. at ¢{ 6 and 7.) 
If 93 percent of debtor’s student loans are cancelled under her plan as 
she requests, $19,079.88 will no longer be available for the revolving loan 
pool for future generations of students. (Id., at ¢ 9B.) In addition to fail- 
ing to meet the requirements of 11 U.S.C. section 1325(a)(3), debtor’s plan 
does not properly provide all of her disposable income for the length of 
the plan as required by section 1325(b)(1)(B). (Id., at 8.) 

The University objects to the confirmation of the Chapter 13 plan pro- 
posed herein and proposes a modification thereto: 

The University alleges as follows: 

1. The University’s student loan promissory notes provide for a 10 - 


year repayment period which begins approximately one year following 
graduation. 
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2. The repayment to the University of student loans is a principal 
means to replenish the fund from which monies are drawn to provide 
loans to other students in need. Thus, to the extent student loans are 
discharged, the available funds for future deserving students are reduced. 

3. Recognizing that recent graduates may experience financial dif- 
ficulties, the University permits debtors to defer student loan payments 
during periods of hardship. 

4. , the debtor herein, received her B.A. degree in Biochemistry 
from the Uni University of Ed. Loans. While at the University, ____ obtained 
three long-term National Direct Student Loans totalling $6,250 (one in 
the amount of $1,250 and two in the amount of $2,500 each). 

5. has made payments of $364.89 on the principal and $115.11 
on the interest of the original amount due from her three loans. Past due 
interest has now accrued on these loans in the amount of $58.75, leaving 
a total amount due the University of $5,693.86. 

6. By the terms of her original loans, ____ first payments did not 
become due until April of 1985. Thus, the repayment period on these loans 
totals less than one year, well within the five-year period of Bankruptcy 
Code section 523(a)(8)(A). 

7. The University’s promissory notes that ____ executed provide for 
a 10-year repayment period, requiring aggregate quarterly payments of 
$270 for her University loans or approximately $90 per month, plus in- 
terest of 3% on the $1,250 loan and 4 and 5 percent on the two $2,500 
loans. 

8. Under section 1325(b)(1)(B), since the University, which is the 
holder of an allowed unsecured claim for $5,693.86, has objected to ___ 
plan, this court ‘‘may not approve the plan unless, as of the effective date 
of the plan— 


‘‘(B) the plan provides that all of the debtor’s projected disposable income 
to be received in the three year period beginning on the date that the first 
payment is due under the plan will be applied to make payments under 
the plan.”’ 


Since ____ plan does not submit all of her projected disposable in- 
come to repay her obligations to the University, her plan should not be 
approved under section 1325(b)(1)(B). 

9. According to the ‘‘Notice of Bankruptcy, Meeting of Creditors, 
Automatic Stay and Summary of Plan’’ dated ___, 1985, ____ proposes 
to make only 7 percent payments on allowed unsecured claims over a 
50-month period. Since she does not propose to repay all of her student 
loan obligations to the University, either as a part of her Chapter 13 plan 
or outside of it, the University objects to confirmation of this plan on the 
following grounds, all of which are included in the leading Chapter 13 
case of In re Kull (1981) 12 B.R. 654, 5 CBC 2d 600: 

A. The fact that ___ proposes to repay such a small percentage of 
her student loans (7 percent), in light of her substantial earning potential, 
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constitutes ‘‘a mockery of honest, hard-working, well-intended debtors 
who pay a higher percentage of their claims consistent with the purpose 
and spirit of Chapter 13.’’ (In re Kull, supra, 12 B.R. at 659). 

B. The University loaned money in good faith to ___ from a revolv- 
ing pool of funds that are the primary source for funding loans for the 
education of future deserving students. In a further act of good faith, the 
University negotiated a partial repayment plan with ___, allowing her 
to reduce her monthly payments until her loans became current. In addi- 
tion to her loans, ____ received more than $8,500 in grants during her 
education career. The University supplied almost half of this amount, none 
of which has to be repaid, with a University grant of $4,237. In spite of 
the University’s attempts to assist ___, she has not responded in a good 
faith manner by requesting hardship deferments or a renegotiation of her 
loan before filing her Chapter 13 plan. Two factors in determining whether 
a Chapter 13 has been filed in good faith under 11 U.S.C. § 1325(a)(3) 
are ‘‘the circumstances under which the debtor has contracted his debts 
and his demonstrated bona fides, or lack of same, in dealing with his 
creditors.’’ (In re Kull, supra, 12 B.R. at 659). It is apparent here that __ 
did not make a bona fide effort to complete the repayment of the student 
loans which enabled her to receive her degree, since she has made such 
minimal efforts to repay these recently-incurred debts. 

C. Chapter 13 of the Bankruptcy Code permits payment of claims 
on which the last payment is due after the date on which the final pay- 
ment under the plan is due. (11 U.S.C. § 1322(b)(5).) By the terms of the 
notes held by the University, the last payments are due in ten years, well 
after the date on which the final payment under the plan would be due. 
The University has been informed that ____ is currently employed as a 
stock person at ____ and earns a monthly salary of only $661.00. However, 
as a result of her recent degree in Biochemistry (financed in large part 
by student loans) ____ will surely be able to improve her financial situa- 
tion. Since the plan does not provide for full payment of ____ long-term 
educational debts, the plan has not been proposed in good faith and is 
not in compliance with the Code. (11 U.S.C. § 1325(a)(3).) 

D. Chapter 13 Statement, executed on ____, 1985, indicates that 
she has $20,516 in unsecured debts, the entire amount being student loan 
debts. This 100 percent figure compels the conclusion that ____ sole reason 
for filing this Chapter 13 plan is to rid herself of student loan obligations 
by avoiding the nondischargeability provision of Chapter 7. Therefore, 
the plan has not been proposed in good faith and is not in compliance 
with Bankruptcy Code section 1325(a)(3). As the court concluded in 
another student loan case, In re Twila Rae Williams (Ark. 1984), 12 Bankr. 
Ct. Dec. (CRR) 435 ‘‘[w]here all the facts lead inexorably to the conclu- 
sion that the petition has been filed to avoid, at minimal cost, a non- 
dischargeable debt, the court will find ‘good faith’ to be absent and will 
refuse confirmation (citations omitted.)’’ 
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E. If the estate of the debtor were liquidated under Chapter 7, ___ 
educational loans would be nondischargeable under 11 United States Code 
section 523(a)(8). If full payment is not proposed in ____ Chapter 13 plan, 
the plan does not comply with the Bankruptcy Code. (11 U.S.C. § 
1325(a)(4). 

F. Chapter 13 was devised and promulgated both as a vehicle for 
the voluntary repayment of debts and so that debtors who desire to pay 
their debts could avoid ‘‘the stigma and other consequences of bankruptcy.”’ 
(Commission on The Bankruptcy Laws of the U.S., H.R. Doc. No. 93-137, 
93d Cong., ist Sess. pts I and II, 157 (1973).) Or, as Bankruptcy Judge 
James G. Mixon put it in In re Twila Rae Williams, supra, ‘‘[t]he purpose 
and spirit of Chapter 13 is rehabilitation and repayment. . . . Congress 
never intended, of course, that Chapter 13 serve as a haven for debtors 
who wish to receive a discharge of unsecured debts without making an 
honest effort to repay those debts.’’ Accord, Deans v. O’Donnell (4th Cir. 
1982) 692 F.2d 968, 972. Because ____ plan does not propose full pay- 
ment of her student loan obligations, despite the very generous repayment 
provisions of those long-term loans, her plan has not proposed in good 
faith as required by the Bankruptcy Code. (11 U.S.C. § 1325(a)(3).) 

The University therefore proposes a modification to ____ Chapter 13 
plan that would provide for full payment of her student loan debts with 
the University either within her plan pursuant to 11 U.S.C. 1325(b)(1)(A) 


or outside her plan pursuant to 11 U.S.C. § 1322(b)(2) and § 1322(b)(5). 
Alternatively, the University proposes a modification to the plan that 
would increase the percentage to be paid the University under the plan 
as well as provide a waiver of her discharge of these student loans. 
The University respectfully requests that the foregoing modification 
and objections be considered in the hearing on confirmation of this plan. 


Dated: __.____s«, - 1986. 


Respectfully submitted, 


By 
Attorneys for THE REGENTS OF 
THE UNIVERSITY OF ED. LOANS 
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APPENDIX B 


Names of Attorneys 
Addresses 
Telephone No. 


Attorneys for THE REGENTS OF 
THE UNIVERSITY OF ED. LOANS 


UNITED STATES BANKRUPTCY COURT 
DISTRICT OF 


In Re ) Chapter 13 

No. 

Debtor. ) STIPULATION AND ORDER RE 
) CONFIRMATION OF CHAPTER 13 
) PLAN! 

















THIS STIPULATION is entered into by and between (Creditor Institu- 
tion) (creditor) and IDebtor) (debtor), by and through their counsel as 
undersigned: 

1. Following execution of this Stipulation by all parties, including 
the trustee, and by the (Bankruptcy Judge), the objection of creditor to 


the confirmation of the debtor’s Chapter 13 plan shall be withdrawn. 

2. Creditor shall be placed in a class of unsecured creditors entitled 
‘‘Creditors’ student loans’’ which will receive a (percentage) distribution 
under the debtor’s Chapter 13 plan and will treated according to the terms 
of paragraphs 3 through 8 of this Stipulation which shall be incorporated 
by reference into the debtor’s amended confirmed plan. 

3. Except to the extent actually paid through the Chapter 13 plan, 
the debtor’s obligation(s) to creditor for student loans shall not be discharged 
in this proceeding. 

4. In the event debtor should file a future proceeding under Chapter 
7 of the Bankruptcy Code, the time period for determining the 
dischargeability of debtor’s student loans to creditor pursuant to 11 U.S.C. 
section 523(a)(8)(A) shall not include the period of time between the filing 
date of debtor’s Chapter 13 plan herein and the date on which debtor is 
discharged in this proceeding or this proceeding is otherwise terminated. 

5. Inthe month following the entry of this order (or: Immediate- 
ly after debtor’s plan is completed),? debtor shall contact creditor through 





1 As indicated in note 85 of this Article, local trustees and the court should be 
consulted concerning local practice before entering into this stipulation. For example, 
some jurisdictions will require that the trustee provide notice to all creditors of a waiver 
of discharge under Bankruptcy Rules 2002(f) and 4006 which is not included in this 
stipulation. 

2 This alternative should be used where the length of the plan is indefinite, i.e., 
where the trustee concludes the plan when all filed claims are paid at the specified percent- 
age. This is known as a per capita plan. See note 83 supra. 
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the (office or department) to negotiate a repayment plan for the portion 
of debtor’s student loans not discharged in this proceeding. 

6. If debtor and creditor are not successful in renegotiating a repay- 
ment plan for the nondischarged portion of debtor’s student loans not 
discharged in this proceeding, the burden shall be on debtor’s attorney, 
___., to move the court for a ruling on the reasonableness of the repay- 
ment terms which have been proposed by creditor. If debtor’s counsel 
does not move for a bankruptcy ruling within one month after negotiations 
have terminated unsuccessfully, the nondischarged portion of debtor’s 
student loans shall be due and payable in full. 

7. Each party shall bear their own costs and attorney’s fees. 

8. The attorney’s fees incurred by debtor in opposing creditor’s ob- 
jection to her Chapter 13 plan shall not be paid through the Chapter 13 
plan but shall be the debtor’s individual responsibility.* 


Dated: , 1986 








(Attorney name) 
Attorney for Debtor, 





Dated: , 1986 





By 





(Attorney Name) 
Attorney for Creditor, 





The trustee approves of the foregoing stipulations: 
Dated: , 1986 





By 





Trustee 
IT IS SO ORDERED: 
Dated 








United States Bankruptcy Judge 





3 This statement is optional. If the creditor is guaranteed that it will receive a percent- 
age of its debt regardless of post-petition debts, the payment of the debtor’s attorney for 
extraordinary services through the plan should not be a problem—it will merely extend 
the length of the plan. 











THE IMPACT OF LIQUOR LIABILITY 
ON COLLEGES AND UNIVERSITIES* 


Rosert A. ROTH** 


I. INTRODUCTION 


Recent trends in social policy and law suggest that universities are 
increasingly at risk of incurring civil liability for adverse outcomes of 
alcohol intoxication which occur on campus and in surrounding com- 
munities. Public concern over drunk driving and other adverse effects of 
alcohol is at a high level—as evidenced by formation of citizen groups 
such as Mothers Against Drunk Drivers (MADD) and Students Against 
Driving Drunk (SADD), and by governmental measures such as raising 
the drinking age and implementing roadside sobriety checkpoints. Similar- 
ly, courts are increasingly imposing civil liability on servers of alcoholic 
beverages. 

This paper analyzes the impact that these trends have had on the 
potential civil liability of universities and colleges, and the steps which 
can be taken to reduce these liability risks. Universities should take into 
account expanding legal duties of care when furnishing alcoholic beverages 
at receptions, athletic events, student and employee parties, and dining 
facilities. Even on campuses that do not serve alcoholic beverages, intox- 
ication presents significant liability risks due to the duties inherent in 
many of the functions universities engage in, such as landlord, business 
proprietor, sports promoter or transportation provider. As serious drink- 
ing problems on campus are increasingly being documented, university 
alcohol policy can be used to reduce health problems and control the 
liability risks posed by intoxication. 


II. ALCOHOL AND STUDENTS: AN OVERVIEW 


Deaths, injuries and other adverse consequences associated with 
alcohol consumption represent one of the most serious health problems 





* Revised version of paper presented at ‘‘Youth and Alcohol: Trends in Public Policy,’’ 
the 1985 Annual Conference of the National Council on Alcoholism, held April 18-21, 1985 
in Washington, D.C. Preparation of this paper was supported by a Graduate Research Train- 
ing on Alcohol Problems grant (#AA07240-08) and a National Alcohol Research Center grant 
(#AA0682-03) from the United States Department of Health and Human Services. 

** Research Associate, Prevention Research Center, Berkeley, CA (a National Alcohol 
Research Center); B.A. 1978, University of Illinois, Urbana-Champaign; J.D. 1984, DePaul 
University. Mr. Roth wrote this article as a post-doctoral fellow at the University of California, 
Berkeley, School of Public Health. 
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on university campuses today. The age group encompassing most univer- 
sity students has a particularly high rate of alcohol-related mortality and 
morbidity. Further, research findings show that alcohol problems have 
effects throughout the spectrum of academic and personal campus life. 

The death rates in the United States for the age groups encompassing 
most university students are dominated by causes associated with alcohol 
consumption. For young adults of ages 15 through 24, which includes 
most undergraduate students, the top three causes of death are motor vehi- 
cle crashes, suicides and fatal assaults or homicides. These causes account 
for 78 percent of this age group’s deaths, and are all closely assoicated 
with alcohol use.’ Motor vehicle fatalities constitute the fifth leading 
overall cause of death in the United States, and are the leading cause of 
death in the one to 35-year-old age group.” Fifteen to 24 years olds have 
the nation’s highest death rate from motor vehicle collisions, more than 
double that age group’s representation in the population. While these 
young adults drive only twenty percent of the nation’s yearly mileage, 
they are drivers in 44 percent of all fatal motor vehicle collisions.* Drivers 
in more than three of every five fatal motor vehicle collisions had been 
drinking, and the vast majority of them were legally intoxicated. Sixty- 
seven percent of university students admit having driven while 
intoxicated.® 

Suicide by 15 to 24 year olds more than doubled between 1960 and 


1982.” The suicide rate for most population groups peaks between ages 
15 and 30.* Alcohol is often a factor in suicides, and may be involved 
in as many as fifty to sixty-five percent of youthful suicides.® 

The homicide death rate has also more than doubled for the 15 to 
24 year old age group between 1960 and 1982.'° Alcohol involvement 
has been consistently found in over 50 percent of murders, with estimates 
ranging as high as alcohol involvement in 85 percent of such incidents." 





1 Baker, O'Neill and Karpf, The Injury Fact Book, Table 7, at 284 (1984); L. Munch, 
The Legal Drinking Age: Implications for College and University Policy, at 3 (1985) (Paper 
presented at the National Alcoholism Forum of the National Council on Alcoholism, Apr. 
20, 1985) (hereinafter Legal Drinking Age). 

2 U.S. Dep’t of Health and Human Services, Fifth Special Report to the U.S. Congress 
on Alcohol and Health, at 83 (Dec. 1983). 

3 U.S. Department of Health and Human Services, Health - United States 1984, Table 
22, at 70 (Dec. 1984). 

4 U.S. Department of Transportation, Alcohol and Highway Safety 1984: A Review 
of the State of the Knowledge, Table 3-10, at 30 (Feb. 1985) (hereinafter Highway Safety). 

5 Supra note 2 at 84. 

6 Roberts, Campus Binge: Colleges Try to Combat Rampant Alcohol Use, But With 
Little Effect, Wall St. J., Feb. 8, 1983, at 1, col. 1 (hereinafter Campus Binge). 

7 U.S. Department of Health and Human Services, Health—United States and Preven- 
tion Profile, at 119 (Dec. 1983) (hereinafter Prevention Profile). 

® The Injury Fact Book, supra note 1, at Figure 5-3, at 70. 

® Legal Drinking Age, supra note 1, at 3. 

10 Prevention Profile, supra note 7, at 117. 

11 U.S. Department of Health and Human Services, Fifth Special Report to the U.S. 
Congress on Alcohol and Health, at 87 (Dec. 1983); Holcomb & Andersen, Alcohol and Multi- 
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Youthful deaths and injuries are at their peak on weekends and even- 
ings, when drinking is heaviest. Further, heavy drinking is associated 
with many additional leading causes of mortality and morbidity, including 
motor vehicle crashes, unintentional and intentional firearm injuries, 
drownings, house fires and falls.12 

Current reports show wide-ranging law enforcement problems con- 
nected with alcohol use on campuses. Some universities report as much 
as 80 percent of campus vandalism is alcohol-related.* Over 90 percent 
of fraternity and sorority hazing deaths are connected with alcohol.'* The 
hazards of hazing have led to enactment of civil and criminal anti-hazing 
laws in some states.'5 Studies also indicate a high correlation between 
alcohol and disturbing the peace and protective custody arrests by cam- 
pus police.’* Even more alarming are growing reports of alcohol-related 
gang rapes committed on university campuses, in connection with frater- 
nity parties and other events.'” 

Excessive alcohol consumption has serious personal and academic 
consequences for students. In a recent national poll, 66 percent of univer- 
sity students said they drink weekly, and 56 percent said that university 
students drink too much.'* Another poll indicates that over half of univer- 
sity students are ‘‘heavy’’ drinkers, consuming five or more drinks every 
week.’® An additional poll reports that 33 percent of students say they 
have missed classes because of excessive drinking.?° This problem may 
be of particular concern on some campuses, as shown by a recent study 
in which 20 percent of the students at Southern Illinois University reported 
that they test poorly or skip classes at least once a month because of heavy 
drinking.?: A national survey of administrators at over 200 campuses in- 
dicates that alcohol is a factor in 29 percent of academic problems and 
21 percent of dropouts.?2 





ple Drug Abuse in Accused Murders, 52 PSYCHOLOGICAL REP. 159 (1983). 

12 See generally, The Injury Fact Book, supra note 1. 

13 Ingalls, Higher Education's Drinking Problem, CHRON. HIGHER EDUC. July 21, 1982, 
at 1 (hereinafter Drinking Problem); Kraft, A Comprehensive Prevention Program for Col- 
lege Students, in Prevention of Alcohol Abuse (Miller & Nivenberg eds. 1984), (hereinafter 
Comprehensive Prevention); Legal Drinking Age, supra note 1; College Drinking, MONDAY 
Morninc Rep. vol. 9, No. 5 (Mar. 4, 1985) (hereinafter College Drinking). 

14 Drinking Problem, supra note 13. 

15 See, e.g., OHIO REV. CopE ANN. §§ 2903.31, 2307.44 (Supp. 1984). 
Comprehensive Prevention, supra note 13. 

Campus Gang-Rape Report, Wash. Post, Dec. 20, 1985, at 1; Gang Rape: A Rising 
Campus Concern, N.Y. Times, Feb. 17, 1986, at 13. 

18 A New Prohibition, NEWSWEEK ON Campus, at 7 (April 1985) (hereinafter New 
Prohibition). 

19 Beer Sponsors Many Functions, ATL. CONTROL ST. BEVERAGE J. at 7 (Apr. 1985) 
(hereinafter Beer Sponsors); College Drinking, supra note 13. 

20 Legal Drinking Age, supra note 1; Campus Binge, supra note 6. 

21 College Drinking, supra note 13. 

22 Anderson & Gadaleto, College Alcohol Survey—Results of 1979, 1982, and 1985. 
Available from Dr. David S. Anderson, Director, Department of Residence Life, Ohio Univer- 
sity, Athens, Ohio (614) 594-6434; Dr. Angelo F. Gadaleto, Counseling Center, Radford Univer- 
sity, Radford, Virginia, (703) 731-5226 (hereinafter College Alcohol Survey). 


17 
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III. LIABILITY FOR PROVIDING ALCOHOLIC BEVERAGES 


Many universities make available or actively furnish alcoholic 
beverages to students, employees or the general public in a variety of set- 
tings, such as at athletic and cultural events, parties or dining facilities. 
As is discussed below, a growing number of states now impose liability 
for improperly providing alcoholic beverages in a commercial or social 
setting.2* This legal trend emphasizes the need for universities to develop 
policies and procedures that minimize the adverse impact of alcoholic 
beverages in the campus community. 

It has long been the rule that negligent or reckless acts committed 
while in a state of voluntary intoxication can give rise to civil liabiltiy 
against the drinker.2* Under early common law a second rule of law ac- 
companied this principle, holding that furnishing alcoholic beverages to 
an able-bodied person could not form the basis of civil liability.25 This 
second rule of law has eroded considerably over the years, giving rise 
to what is commonly referred to as third party or ‘‘dram shop”’ liability. 

The move toward dram shop liability in the United States arose dur- 
ing the temperance era. Around that time many states enacted statutes 
which were primarily designed to provide relief to families of aicoholics 
(‘‘habitual drunkards’’) who were not being supported because of the pro- 
vider’s alcohol addiction.2* The statutes allowed for recovery against 
‘dram shops,’’ an archaic term for commercial sellers of alcoholic 
beverages.27 

Over the years, dram shop statutes and their modern successors have 
increasingly been used to allow recovery against sellers of alcohol not 
only by the intoxicated person’s family members, but also by injured in- 
nocent third parties, employers, and in some cases even the intoxicated 
person him/herself.?* In some states liability may also potentially be im- 
posed under dram shop statutes against alcohol providers that are not 





23 Almeida, Retail Liability: Skyrocketing Insurance Costs Add to Retailer Woes, 
Liquor Store, at 54 (Nov.-Dec. 1985) (hereinafter Retail Liability); Colman, Krell & Mosher, 
Preventing Alcohol-Related Injuries: Dram Shop Liability in a Public Health Perspective, 
12 W. St. L. Rev. 417 (1985) (hereinafter Preventing Injuries); NATIONAL ALCOHOLIC BEVERAGE 
CONTROL AssociATION, INc. A Compilation of Dram Shop Statutes and Judicial Rulings 
(Sth ed. Aug. 1985) (hereinafter Compilation). 

24 W. PROSSER & W. KEETON, Torts, § 32 at 178 (5th ed. 1984); Dooley & Mosher, 
Alcohol and Legal Negligence, 7 Conremp. Dru. Pros. 145 (1978) (hereinafter Negligence). 

25 See, e.g., State ex. rel. Joyce v. Hatfield, 197 Md. 249, 254, 78 A.2d 754, 756 
(1951). The court stated: ‘‘[T]he common law knows no right of action against a seller 
of intoxicating liquors, as such, for ‘causing’ intoxication of the person whose negligent 
or willful wrong has caused injury. Human beings, drunk or sober, are responsible for 
their own torts. The law (apart from statute) recognizes no relation of proximate cause 
between a sale of liquor and a tort committed by a buyer who has drunk the liquor.”’ 

26 For a historical background on a typical temperance era statute, see Ogilvie, History 
and Appraisal of the Illinois Dram Shop, 1985 ILL. L.F. 175 (1985). 

27 Biack’s Law Dictionary, 444 (5th ed. 1979). 

28 See generally, Preventing Injuries, supra note 23; Mosher, Legal Liabilities of 
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‘‘dram shops,’’ but are required by state law to have a temporary liquor 
license, such as caterers.?° Most of the dram shop statutes now in effect 
create liability for serving underaged or ‘‘obviously intoxicated’’ persons. 
While ‘‘obvious intoxication’’ is the key phrase in most of these statutes, 
no guidelines for making this determination are provided. Thus, standards 
of care vary considerably from state to state based on judicial interpreta- 
tion of what is ‘‘obvious’’ intoxication. 

Accompanying the increasing use of dram shop statutes to hold liquor 
sellers partially responsible for alcohol-related injuries has been a move 
to impose such liability under ordinary principles of civil liability case 
law (‘‘tort’’ law).3° This trend has been particularly important in those 
states without dram shop statutes. Tort liability has been imposed primarily 
under the theories of ‘‘negligence per se’’ and ‘‘negligence.”’ 

Negligence per se liability in an intoxication case is based on viola- 
tion of an alcoholic beverage control, licensing or criminal statute pro- 
hibiting service of alcoholic beverages to an obviously intoxicated or 
underaged person.*' Such statutes are in effect in all states. No finding 
of unreasonable conduct is required to impose liability under the strict 
negligence per se standard. All that is required is a finding that plaintiff 
was intended to be protected by the statutory provision, the legal stan- 
dard set out in the statute was violated, and serving alcohol contributed 
to the ultimate injury. In states where the negligence per se standard is 
used, it is a particularly potent theory when underaged persons are fur- 
nished alcohol since it is relatively easy to prove that the person served 
was underaged. Where the issue of ‘‘obvious intoxication” is presented, 
plaintiff will need corroborating evidence of such intoxication, which can 
be difficult to obtain. 

Negligence liability is based on the failure to conduct an activity as 
a reasonably prudent person would do under similar circumstances.*? 
Thus, courts imposing liability under this standard would find that the 
act of serving alcohol to a particular person was not reasonable under the 
circumstances—usually because that person was a minor or was ‘‘obviously’’ 
intoxicated. Although the negligence test is commonly applied by courts, 
again specific standards for determining reasonable conduct in the serv- 
ing of alcoholic beverages vary greatly from state to state. 

One attempt to address the lack of specific standards for the serving 
of alcoholic beverages is found in the Model Alcoholic Beverage Retail 





Licensed Alcoholic Beverage Establishments: Recent Developments in the United States, 
presented at ‘‘Public Drinking and Public Policy: A Symposium on Observational Studies,’’ 
Banff, Alberta, Canada (April 1984); Compilation, supra note 23. 

29 See Murphy, Alcohol on Campus: Law and Liability, 15 Sch. L. Bull. 1 (Oct. 
1984). Cf. Guitar v. Bieniek, 402 Mich. 152, 262 N.W.2d 9 (1978). 

30 See, Preventing Injuries, supra note 23; Compilation, supra note 23; Negligence, 
supra note 24. 

31 BLack’s Law DICTIONARY 933 (5th ed. 1979). 

32 Id. at 930. 
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Licensee Act of 1985.33 The Model Act establishes liability against com- 
mercial vendors of alcohol for negligent or reckless conduct, and sets out 
a non-inclusive list of ‘‘responsible business practices’ that evidence 
reasonable care in serving alcohol.3¢ The guidelines provided by the 
responsible business practices provision reflect the most recent attempts 
in the hospitality and alcohol research fields to develop a comprehensive 
set of policies to reduce the risk of alcohol-related injuries. Some of the 
practices encouraged by the Model Act include: making available safe 
transportation alternatives to driving; offering nonalcoholic beverages and 
food; maintaining an adequate number of employees for the number of 
patrons being served; comprehensive training of personnel regarding ap- 
plicable state laws; recognizing signs of intoxication and addressing poten- 
tial problems; thorough examination of identification of suspected minors; 
active promotion of moderate drinking; and creation of formalized writ- 
ten management and personnel policies regarding service of alcohol. 
Sophisticated measures such as these can be a potent tool in defending 
a charge that an ‘‘obviously’’ intoxicated person was served. 

As concepts of liquor liability have evolved, so have notions as to 
who can be held accountable for alcohol-related injuries. In recent years 
some courts have extended potential liability from commerical sellers of 
alcohol to social hosts, employers, and other unlicensed furnishers of 
alcoholic beverages.35 This holds ominous liability implications for univer- 
sities that do not sell alcoholic beverages, but do host such events as dormi- 
tory parties, employee parties and graduation receptions. 

Clearly, current trends in dram shop law suggest potential liability 
for universities when they undertake the function of providing alcoholic 
beverages to students, employees, or the public. The potential for liability 
is most extreme when alcoholic beverages are sold commercially. Liability 
in connection with commercial sales of alcoholic beverages has been im- 
posed by statute and/or case law in 39 states and the District of Columbia.*¢ 
Many of the cases imposing liability have occurred in recent years, coincid- 
ing with growing public concern over drunk driving and other intoxication- 
related problems.3” 

Even on campuses that limit serving of alcoholic beverages to social 
occasions, liability is a concern. Social host liability is finding increasing 
acceptance, and is currently being imposed to some extent by courts in 
Colorado, Georiga, Indiana, lowa, Louisiana, Michigan, New Jersey, Penn- 
sylvania, Washington and Wisconsin.** Statutes in Alabama, Oregon and 





33 The Model Alcoholic Beverage Retail Licensee Liability Act of 1985, 12 W. St. 
L.R. 422 App. A (1985) (hereinafter Model Law). 

34 Id. at 474. 

38 See, e.g, Kelly v. Gwinnell, 476 A.2d 1219 (N.J. 1984). 

36 Compilation, supra note 23; Model law, supra note 33, at App. C. 

37 P, MANN, ARRIVE ALIVE (1983); Reinarman, Social Movements and Social Problems: 
‘Mothers Against Drunk Drivers,’’ Restrictive Alcohol Laws and Social Control in the 
1980’s (Alcohol Research Group, Berkeley, CA 1985). 

38 See Bartley v. Floyd, 695 P.2d 781 (Colo. App. 1984); Sutter v. Hutchings, 327 
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New Mexico also clearly authorize social host liability under some circum- 
stances.%® 


A. Illustrative Cases 


Several reported cases involve serving of alcohol by universities or 
related parties as defendants, and illustrate both the potential for liability 
and the rapid changes that can occur in this area of law. In a leading 
case decided in 1979, Bradshaw v. Rawlings,*° the University of Penn- 
sylvania successfully defended itself from liability. Plaintiff was injured 
while riding as a passenger in a car returning from the sophomore class 
picnic. A faculty advisor helped plan the picnic, and co-signed a check 
that was used to purchase beer. The great majority of students attending 
the picnic were under the drinking age. The driver of the car in which 
plaintiff was traveling became intoxicated, leading to a crash rendering 
plaintiff a quadriplegic. 

The liquor store that sold the beer was found liable under Pennsy]l- 
vania’s dram shop statute. Liability against the university based on 
common law social host liability was denied by the federal court hearing 
the case, based on its assumption that Pennsylvania courts would not create 
social host liability. As it turned out, the federal court was mistaken, as 
the Pennsylvania Supren:e Court created social host liability for injuries 
resulting from serving alcohol to underaged person four years later in 
Congini v. Portersville Valve Company*'. Thus, if Bradshaw were decided 
today, it is likely that liability would be imposed against the university. 

Although not involving a university defendant, Congini v. Portersville 
Valve Company illustrates other potential liabilities of universities. In this 
case, defendant company served alcohol to an 18 year old, a minor under 
state law, at an office Christmas party. The minor became intoxicated at 
the party, and while driving home became involved in an automobile acci- 
dent in which he suffered multiple fractures and brain damage. The court 
held that the injured minor had a valid claim against the defendant in 
its role as a social host, even though the plaintiff’s own drinking was 
a major factor in the accident. Because the plaintiff was served in violation 
of state law, a law enacted to protect minors, the court indicated that liabil- 
ity could be imposed under the negligence per se approach. 





S.E.2d 716 (Ga. 1985); Ashlock v. Norris, 475 N.E.2d 1167 (Ind. App. 1985); Clark v. 
Minicks, 364 N.W.2d 226 (Iowa 1985); Garcia v. Jennings, 427 So.2d 1329 (La. App. 
1983); Longstreth v. Gensel Fitzgibbon, 335 N.W.2d 677 (Mich. App. 1983), aff'd 377 
N.W.2d 804 (Mich. 1985); Kelly v. Gwinnell, 476 A.2d 1219 (N.J. 1984); Congini v. 
Portersville Valve Co., 470 A.2d 515 (Pa. 1983); Halligan v. Pupo, 678 P.2d 1295 (Wash. 
App. 1984); Koback v. Crook, 366 N.W.2d 857 (Wis. 1985). 

39 ALA. CODE § 6-5-70 (1975), N.M. Stat. ANN. § 41-11-1 (Supp. 1978); Or. REV. 
Stat. § 30.955 (1983). 

4° Bradshaw v. Rawlings, 612 F.2d 135 (3rd Cir. 1979) (applying Pennsylvania law). 

41 Congini v. Portersville Valve Co., 470 A.2d 515 (Pa. 1983). 
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A 1971 Oregon case, Wiener v. Gamma Phi Chapter of Alpha Tau 
Omega Faternity,*? decided under common law prior to enactment of the 
state dram shop statute, found a fraternity liable for injuries caused by 
an intoxicated driver returning from a fraternity-sponsored party. The 
driver, a minor, became intoxicated at the party and crashed his car into 
a building, injuring plaintiff. The Oregon Supreme Court held that a viable 
claim was stated against the fraternity based on negligence. However, a 
similar case brought against a fraternity in Nevada resulted in a contrary 
ruling because Nevada state law does not impose dram shop liability in 
the absence of willful misconduct.‘ 

A prime example of increased liability exposure due to lax alcohol 
policies is found in Zavala v. Regents of the University of California,** 
decided in 1981. In that case, a 23-year-old non-student became intoxicated 
at a dormitory party due to consumption of large amounts of alcohol and 
marijuana. The alcohol was provided in part by the residence hall staff. 
At 1:30 a.m. the non-student wandered into the hallway and fell down 
a stairwell. Although the injured party clearly played a large part in con- 
tributing to his own injury, the university was found to be partially at 
fault for serving alcohol to an obviously intoxicated person (a liability 
standard then in effect in California). By operation of comparative 
negligence, the university was liable for twenty percent of the damage. 

Given the increasing likelihood of litigation and the tragic personal 
consequences when alcohol is improperly served, university administrators 
are well advised to plan carefully and implement fully preventive alcohol 
policy measures. As is illustrated through the Model Act and numerous 
cases, preventive measures are increasingly being expected of those who 
serve alcoholic beverages. 


IV. Crvit LIABILITY APART FROM THE SERVING OF ALCOHOL 


Alcohol may figure in a university’s potential liability even without 
direct service of intoxicating beverages. Universities are generally subject 
to the same liability for negligent conduct as are individuals and corpora- 
tions.*5 By operation of modern legal principles, universities may be liable 
for negligent conduct even when they are only partially at fault. Because 
intoxication is associated with many unintentional injuries, lax campus 
alcohol policies may contribute to an increase in litigation over universi- 
ty negligence. In addition, many of the activities universities engage in 
involve ‘‘special relationships’’ that are deemed to require extra precau- 
tions for the safety of others.** Of particular interest to universities is 





‘2 Wiener v. Gamma Phi Chapter of Alpha Tau Omega, 485 P.2d 18 (Or. 1971). 

‘3 Bell v. Alpha Tau Omega Fraternity, 642 P.2d 161 (Nev. 1982). 

“« Zavala v. Regents of the Univ. of California, 125 Cal. App.3d 648, 178 Cal. Rptr. 
185 (1981). 

45 15A Am. Jur. 2D Colleges and Universities § 39 (1976). 

46 RESTATEMENT (SECOND) OF TorTS § 314A (1966). 
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whether the student/university relationship itself amounts to a special rela- 


tionship requiring extra care. The following sections discuss these liability 
issues. 


A. Increased Risk of Negligence Liability 


Intoxication can increase the potential liability of universities because 
of the enhanced risk of unintentional injury. Liability is commonly im- 
posed on universities for unintentional injuries caused in part by the con- 
dition of grounds and equipment,*’ lack of adequate supervision,** 
negligence of employees,*® and failure to control the actions of students.5° 
Because of the widespread use of comparative negligence, under which 
the fault of an injured party diminishes but does not eliminate liability,®* 
there may be partial recovery for unintentional injuries even when the 
injured party’s own intoxication contributes to the injury-causing event. 
Alcohol is strongly correlated with the incidence of unintentional injuries, 
such as falls, that can have multiple causes. The risk of injury suits based 
on negligent failure to repair pavement or shovel snow from walkways 
may be increased when student intoxication is commonplace. Thus, 
alcohol policy can play a significant role in controlling exposure to liability 
for negligent actions. 

This point is illustrated in the recent case, Whitlock v. University 
of Denver, decided in 1985 by a Colorado appellate court and currently 
on appeal.5? There, a student was seriously injured jumping on a tram- 
poline, while suffering a hangover from drinking beer, vodka and scotch 
until 2 a.m. the previous evening. The injuries rendered the student a 
quadriplegic. The trampoline was located in the front yard of a recogniz- 
ed fraternity of the University of Denver, and had been present in the yard 
for the previous ten years. The fraternity was located in a central campus 
location, renting its premises from the University at a nominal fee under 
a lease allowing the University to establish ‘‘reasonable rules of conduct’ 
governing the activities of fraternity residents. Evidence introduced in the 
case showed that the university’s own trampolines were strictly regulated, 
and that its athletic director considered unsupervised use of a trampoline 
to be dangerous. It was also shown that several persons had previously 
been injured jumping on trampolines owned by fraternities, and that some 
of these persons had been treated at the unversity’s own student health 
clinic. Liability was imposed against the university because of its negligent 
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failure to ban the use of unsupervised trampolines, and a verdict of $7.3 
million, reduced to $5.25 million due to the injured party’s contributing 
negligence, has been upheld in the appellate court in favor of the plaintiff. 


B. Special Relationship Liability 


The legal concept of special relationship extends to many roles 
commonly assumed by universities, such as landlord, business establish- 
ment, innkeeper, transportation provider, and employer.®* These principles 
are of particular importance in connection with alcohol policy, because 
special relationships are often found to give rise to a duty to take precau- 
tions for the safety of others. This duty may include an obligation to exer- 
cise control over the conduct of third persons. Thus, policies that allow 
or encourage drinking in the area of a campus increase the liability risks 
posed by special relationship duties. 

These principles were raised in the 1983 case of Bearman v. University 
of Notre Dame.* Plaintiff suffered a broken leg when she was knocked 
down by a drunk as she was returning to her car after a football game. 
Liability was recognized due to the lack of any security measures in the 
parking lot of the football stadium. The court relied on the duty of the 
operator of a place of public entertainment to keep its premises safe for 
its invitees, as elaborated on in section 344 of the Restatement (Second) 


of Torts.55 In reaching its decision, the court noted the prevalence of 
‘tailgate parties’ in the stadium parking lot and found that: 


even though there was no showing that the University had reason to know 
of the particular danger posed by the drunk who injured Mrs. Bearman, it 
had reason to know that some people will become intoxicated and pose a 
general threat to the safety of other patrons. Therefore, Notre Dame is under 
a duty to take reasonable precautions to protect those who attend its football 
games from injury caused by the acts of third persons.** 


Taking into account the dangers posed by tailgate parties, the complete 
absence of security arrangements was a major factor in the court’s decision 
to impose liability. Well conceived and implemented campus alcohol 
policies can help provide universities with a viable defense when claims 
like this arise. 

Campus alcohol policies are particularly important because of the well 
known connection between intoxication and violence.*’? The presence of 
intoxicated persons on a shuttle bus to athletic events, in the student union, 
or at residence halls or campus cafes increases the chances of a violent 
episode, and may lead to university liability. In fact, the presence of ob- 
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viously intoxicated persons may be construed as putting a university on 
notice as to the possibility of violence, and increasing the duty to take 
appropriate preventive measures. 

There has been an increasing number of cases against universities based 
on failure to protect students from crime.5* While courts are divided as 
to the validity of such claims, where these cases are allowed allegations 
of lax alcohol policies and enforcement procedures increase the chances 
of liability being imposed. For example, in Jesik v. Maricopa County Com- 
munity College District,5® a college student was shot and killed during 
class registration after having repeatedly informed a security guard about 
a threat against his life. The Arizona Supreme Court found liability against 
the college based on a statutory duty to provide security and adequate 
supervision on campus, coupled with the repeated notice of the danger 
given by the decedent. Section 448 of the Restatement (Second) of Torts, 
one of the authorities relied on by the court, provides that there can be 
liability for negligent conduct that affords the opportunity for a tortious 
or criminal act to be committed by a third person.*° While not addressed 
in these cases, obvious intoxication may be considered a situation in which 
a university should realize that injury is likely, triggering a duty to take 
precautions. 


C. Student/University Relationship 


While the Whitlock v. University of Denver decision appears to have 
imposed liability on the university based on its failure to exercise the rule- 
making powers granted in the lease with the fraternity, the case raises 
the implication that a university’s responsibility for the safety of students 
may itself form the basis for legal liabilities. Indeed, statutory duties to 
provide security and adequate supervision were part of the rationale for 
imposing liability in the Jesik case. Further, it is well established that 





58 See, e.g., Annot., 1 A.L.R. 4th 1099 (1980); Hauserman, Rape on Campus: 
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grade schools and high schools stand in a relationship of ‘‘in loco parentis,’’ 
or ‘‘in the position of a parent,’’ with their students, leading to heightened 
responsibilities for their safety.‘ Although early law imposed the same 
standard on universities, more recent cases have moved away from ap- 
plying such standards to universities. 

In Bradshaw v. Rawlings,*2 mentioned previously, the court rejected 
an allegation of special relationship by analyzing the modern universi- 
ty/student relationship. The court based its decision on the great range 
of rights and privileges enjoyed by college-age persons in recent times, 
and found that this status negated the kind of custodial relationship justify- 
ing in loco parentis responsibilities formerly applicable to universities. 
This view has been echoed by several other commentators. ®? Plaintiff had 
urged that special relationship liability be imposed based on Penn- 
sylvania’s legislative decision that persons under age twenty-one are not 
mature enough to be legally entitled to drink. Bradshaw, decided in 1979, 
relied in part on social policy regarding minority drinking age. At that 
time ‘‘[o]f the fifty states and the District of Columbia only thirteen 
jurisdictions still retain the twenty-one year age requirement for the con- 
sumption of beer. . . .’’6* Since that time, national drinking age policy 
has reversed itself completely. At present only fourteen states allow drink- 
ing of alcoholic beverages before age 21. The remaining states are likely 
to raise their drinking age to 21 in the face of federal legislation that re- 
quires such action by October 1, 1986 to remain eligible for millions of 
dollars in federal highway funds.** Public concern about young drinkers 
has grown greatly, as evidenced by the widespread activism of grassroots 
groups such as Mothers Against Drunk Drivers (MADD), Students Against 
Driving Drunk (SADD), and other citizen and governmental activities.** 
Thus, societal changes since 1979 have severely undercut the rationale 
expressed in Bradshaw, at least in regard to student drinking. 

A modern case finding liability based on a special relationship be- 
tween student and university is Duarte v. State.*” There, an action was 
brought against the university in connection with a rape and murder in 
a residence hall. Plaintiffs alleged that the incident occurred due to failure 
to provide adequate security. A California appeals court found the claims 
against the university to be valid, basing liability on both the stu- 
dent/university and the landlord/tenant relationship. Although the deci- 
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sion was not reversed, the California Supreme Court subsequently ordered 
that the appellate court opinion not be used as authority or ‘‘precedent.’’®* 

In a subsequent case, Baldwin v. Zoradi,*®® a California appeals courts 
refused to impose liability on a university on the basis of special relation- 
ship. Plaintiff was rendered a quadriplegic while a passenger in a car that 
overturned while engaged in a speed race. The students involved had been 
drinking in dormitory rooms prior to the race. The university apparently 
failed to enforce its own regulations against drinking on campus. The court 
adopted the reasoning of Bradshaw regarding the ‘‘in loco parentis’’ issue, 
and also found that the connection between dormitory drinking and a car 
race was too attenuated to give rise to liability.7° However, this case was 
decided before most of the recent groundswell of public and legislative 
activity regarding intoxicated driving. Moreover, the court indicated that 
it might rule differently if the university had provided the alcoholic 
beverages.”? 

Failure of a university to enforce its own rules is an invitation for 
litigation in the future. A prominent commentator on university law has 
suggested that some courts may construe university alcohol regulations 
as the voluntary assumption of a custodial duty which must be performed 
with due care.”? As illustrated in the Whitlock and Baldwin cases, the 
student housing setting holds particularly high potential for litigation. 
Failure to enforce campus alcohol policies not only increases liability risks 
but also conveys a confusing message to the student body regarding respon- 
sible use of alcohol. 

Public concern over the risks associated with youthful drinking may 
influence courts to reconsider the issue of university liability for failure 
to take preventive actions, at least in the context of intoxication-related 
injuries. The issue of liability is ripe to be considered anew, given the 
dramatic shift in public policy over recent years.”? Prevention policies 
can play an important role in determining important liability issues. A 
showing of responsibility by universities through active prevention policies 
and conscientious enforcement of regulations may convince courts and 
juries that civil liability should not be imposed. Section E analyzes the 
key elements of a university alcohol policy designed to prevent alcohol- 
related problems and attendant liability risks. 


V. PREVENTION POLICIES ON CAMPUSES 


As liability risks continue to expand, campus policies aimed at the 
prevention of alcohol problems can have an important role in controlling 
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liability costs, as well as providing social and health benefits. While univer- 
sities are becoming more concerned about alcohol problems on campus, 
most schools have failed to enact policies that will be helpful in defen- 
ding liability suits. To positively affect the outcome of liability suits, 
universities should enact policies that both actively reduce high risk drink- 
ing patterns and prepare university personnel to address problems that 
do arise. A multifaceted and comprehensive prevention program can be 
a key tool in reducing health and liability costs associated with 
intoxication. : 

The primary response of universities to alcohol problems has been 
the creation of alcohol education programs. Between 1979 and 1984 there 
has been a significant increase in such programs, with 88 percent of univer- 
sities now providing this service.”* However, these programs vary con- 
siderably and have yet to prove effective in reducing drinking problems 
on campus.’ 

Indeed, some studies indicate that while students come out of education 
courses with a better understanding of the medical consequences of alcohol 
consumption, their personal drinking behavior remains unchanged.’* This 
may be due in part to the undercutting influence of widespread promotion 
and availability of alcohol, and other environmental factors that contradict 
educational messages aimed at encouraging moderate drinking and compli- 
ance with drinking age and other alcohol laws. The messages of alcohol 
education programs will most effectively be communicated where comple- 
mentary policies addressing these enviornmental factors are in place. More 
importantly, educational efforts, standing alone, will not be very helpful 
in court when liability claims arise. 

Some universities are now beginning to address environmental factors 
contributing to alcohol problems on campus. Many of these measures can 
have important implications when litigation arises over alcohol problems. 
Some of the more notable measures now in effect are described below, 
covering five policy areas that need to be addressed for formulation of 
a comprehensive prevention strategy. 


A. Controlling Alcohol Promotion 


Alcohol promotions on campus are a formidable force in the campus 
environment. College students consume an estimated $2 to 3 billion in 
alcohol, and are viewed by the industry as an important potential source 
of both current and long-term sales.””? Alcohol manufacturers and retailers 
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play a pervasive role on most campuses—advertising in student newspapers, 
sponsoring cultural and sporting events, hiring campus ‘‘representatives’’ 
to promote consumption, and sponsoring high risk drinking events such 
as drinking contests and ‘‘wet tee-shirt’’ contests.”* Indeed, research shows 
that about 50 percent of all national advertisements in college newspapers 
are placed by alcohol manufacturers, along with additional ads for local 
retail establishments.”® Many promotions target potentially underaged 
students, or depict drinking in connection with dangerous activities such 
as driving, engaging in sports events or working with heavy equipment.®° 
Such promotional activities create an atmosphere that is likely to undercut 
even the best educational programs. 

Universities, legislatures, and other groups are now beginning to rec- 
ognize the impact of alcohol promotion on the education and socialization 
of students. A University of Wisconsin Advisory Committee on Alcohol 
Education recommendation, which has been adopted by the system’s Board 
of Regents, comments that ‘‘(a)dvertising for alcoholic beverages helps 
to establish attitudes and contributes to the environment within which 
consumption takes place.’’*! Wisconsin adopted several measures regard- 
ing promotions. These included a policy of discouraging off-campus prac- 
tices promoting excessive consumption and a recommendation that the 
Guidelines for Alcohol Beverage Marketing on College/Univeristy Cam- 
puses be adopted. Drafted by the Inter-Association Task Force on Alcohol, 
the Guidelines include a prohibition on ‘‘drinking contests.’’*®? 

Measures have been enacted by legislatures and administrative agen- 
cies in a number of states toward stemming the flood of manufacturer and 
retail promotions aimed at the largely underaged university audience. A 
California statute** and a Utah Liquor Control Commission regulation*® 
ban alcohol advertisements targeted at minors. Unfortunately, such 
measures are unlikely to have much effect standing on their own. Distin- 
guishing ads targeting minors alone from ads appealing to a wider audience 
should make such provisions almost impossible to enforce. Utah’s regula- 
tions have strengthened the provision by prohibiting all campus advertise- 
ment and promotion.** A Washington State statute prohibits alcohol pro- 
motion on campus, while allowing advertising in campus publications.*® 
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A wide ranging policy has been adopted by the Michigan Liquor Control 
Commission.*”? The Commission’s regulations ban on-campus promotions 
and hiring of alcohol manufacturer campus representatives. Delivery of 
alcohol to on-campus locations is forbidden, unless the recipient has a 
license from the Commission. Participation of alcohol manfacturers in off- 
campus events sponsored by student groups is also prohibited, if the major- 
ity of student group members are under the legal drinking age. 

Steps to reduce campus advertising and promotions have found con- 
siderable support from both universities and policymakers.** The most 
comprehensive approach is that of the National Council on Alcoholism, 
which has called for elimination of alcohol advertising and promotion 
in all forms from university and college campuses.®® 

Limiting alcohol promotion on university campuses is justified 
because such activity is aimed at a largely illegal market. While some 
measures require governmental action, many steps are immediately 
available to campus administrators. Among the measures that should be 
considered are eliminating alcohol promotions on campus grounds, 
eliminating on campus activities of representatives of alcohol manufac- 
turers, and refusing entertainment events sponsored by alcohol 
manufacturers. 


B. Alcohol Availability on Campus 


Availability of alcohol on campus has increased considerably between 
1979 and 1985,°° undercutting increases in education programs. This is 
particularly surprising given the current trend toward raising the legal 
drinking age to age 21,°' rendering the vast majority of undergraduate 
students underaged. Seventy-eight percent of universities now allow drink- 
ing of beer on campus, with 69 percent allowing drinking of ‘‘hard liquor.’’ 
Drinking is increasingly being permitted in residence hall rooms and on 
campus grounds, as well as at student unions. Seventy-one percent of 
campuses allow drinking of beer, and 62 percent allow drinking of hard 
liquor, in residence hall rooms.®? The double standard between legal re- 
quirements and university policies and practices increases the chances 
of liability suits. P 

A number of universities are attempting to affect student drinking 
by enactinz policies that reduce alcohol availability on campus. A start- 
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ing point for such policies is recognizing the importance of all applicable 
laws, including open container laws, licensing provisions, drinking age 
restriction, and civil liability (dram shop) law. Compliance with state law 
is recommended as an initial provision in the Model for Alcohol Policy 
Development in Institutions of Higher Education, drafted by the Task Force 
on Alcohol Use of the American College Personnel Association (ACPA). 

Universities that have been serving alcohol at campus facilities are 
reevaluating that policy. Responding to changes in state drinking age laws, 
several schools have stopped serving alcohol at campus pubs and converted 
the facilities to other uses.** Other universities have redesigned facilities 
to encourage lighter consumption by making entertainment, food or other 
activities the focal points of the outlet.*5 Such a deemphasis on serving 
alcohol on campus not only reduces liability risks, but also may reduce 
the expense of rapidly escalating liquor liability insurance costs. 

Where service of alcohol is allowed on campus, whether at university 
sponsored events or at an event sponsored by students or other organiza- 
tions, servers should be well-trained in responsible serving of alcohol. 
Requiring trained servers is well within the regulatory powers of univer- 
sities. Legislation in the State of Oregon, Stowe, Vermont and several 
towns in Wisconsin requring training for bartenders and other servers indi- 
cates that comprehensive training is increasingly becoming a legally 
recognized standard of care.** The guidelines provided in the Model Act, 
discussed previously,” should serve as a starting point for server and 
management training aimed at reduction of liability risks. Hotel and 
restaurant schools, community colleges and other vocational schools may 
well be the institutions most suited to providing server and manager educa- 
tion programs. 

In the non-serving context, universities are taking several different 
approaches in setting their alcohol availability policies. One approach has 
been to ban alcohol from high risk settings. For example, Rutgers Univer- 
sity specifically bans alcohol from athletic facilities and classrooms.** The 
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University of Connecticut and Ohio Wesleyan University have prohibited 
drinking in public areas of dormatories.*® A better approach is followed 
in the ACPA Model.1°° The Model suggests that campuses specify those 
areas where sale or possession of alcohol is allowed, implicitly prohibiting 
it at other locations. This approach allows for better monitoring of drink- 
ing activities on campus, and calls for a policy decision before availability 
is expanded. It also provides a clear message to students and the public 
that drinking is forbidden except where specified. 


C. Drinking at College Parties and Events 


Some university policymakers are taking steps to reduce problems 
associated with drinking at college parties and events. A minimum starting 
point is found in the ACPA Model recommendations, which adopt a posi- 
tion that alcoholic and non-alcoholic beverages should be equally available 
and promoted at college social events.1°’ Several schools have adopted 
such measures, including Rutgers University, which specifies appropriate 
proportions of expenditures for food, alcoholic beverages and non-alcoholic 
beverages at social events.1° 

Some measures now in use have been directed toward drinking at 
residence hall and ‘‘Greek’’ events. Several universities prohibit the use 
of student fees for buying alcohol for student events, including residence 
hall parties.1°? A measure in effect at Rutgers University holds chartered 
and recognized organizations responsible for implementing campus 
alcohol rules at their events, and includes forfeiture of student fee sup- 
port and revocation of charter as possible sanctions.*°* Presumably this 
would apply to fraternities and sororities as well as to other groups, and 
suggests a means for encouraging safer practices at ‘‘Greek’’ events. 

Fraternities and sororities have been recognized as a major site of prob- 
lem drinking.'°5 Several additional measures now in effect are aimed at 
controlling ‘‘Greek’’ drinking practices. Numerous schools now require 
that fraternity and sorority rushes be ‘‘dry’’, with one account estimating 
that such policies are in effect on 150 campuses. 1°* Similarly, the Univer- 
sity of Maryland has banned alcohol from fraternity pledge parties.1°7 
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Universities have many other options for affecting drinking practices 
at campus events. Several universities require prior permission from school 
officials before the date of events held on campus that involve alcohol.1%* 
Columbia University additionally retains the option to require payment 
for provision of additional security at such events when deemed 
necessary.'°° The University of South Carolina requires that groups spon- 
soring events featuring alcohol register with the school and to take a short 
alcohol education course.’!° Similar measures could be used to require 
that trained servers dispense alcohol at campus events. Such measures 


allow universities to encourage safer practices at events that will involve 
substantial drinking. 


D. Alcohol Availability in the Surrounding Community 


As a significant member of the community, universities can also play 
an important role in influencing the manner in which alcohol is made 
available in the areas surrounding its campus. Some tavern owners may 
change their practices in response to concerns raised by university officials 
regarding serving or promotional practices. A policy of the University of 
Wisconsin follows this approach.’ That university’s regents have adopted 
an advisory committee recommendation of discouraging off campus prac- 
tices promoting excessive consumption, including happy hours, ladies 
nights and ‘‘all you can drink’’ for a set price events. 

A variety of local governmental functions play an important role in 
controlling the risk of alcohol-related incidents on campus. Community 
planning decisions, zoning of areas near the campus, enforcement activities 
of alcohol beverage control agencies and issuing of liquor licenses are 
examples of activities that can have an important influence on alcohol 
use patterns in the campus community.''2 Universities have the right and 
the responsibility to be involved in these important governmental func- 
tions. A campus ringed by bars that are lax in checking identification and 
maintaining order can undercut health messages and significantly increase 
liability risks due to increased likelihood of intoxicated persons coming 





Colleges Press, supra note 94. 

Id. 

New Prohibition, supra note 18. 

ADvisORY COMMITTEE REPORT, supra note 81. 

See generally, Mosher, The Impact of Legal Provisions on Barroom Behavior: 
Toward an Alcohol-Problems Prevention Policy, 1 ALCOHOL 205 (1984); Mosher, The In- 
ternational Study of Alcohol Control Experiences (ISACE): Summary of the Final Report, 
in Institute of Medicine, Legislative Approaches to Prevention of Alcohol-Related Prob- 
lems: An Inter-American Workshop (National Academy Press 1982); Wittman, Commun- 
ity Perspectives on the Prevention of Alcohol Problems (Prevention Research Center, 
Berkeley, CA 1982); Wittman, Zoning Ordinances, Alcohol Outlets and Planning: Pro- 
spects for Local Control of Alcohol Problems (Prevention Research Center, Berkeley, CA 
(1982)); Wittman, Madison Wisconsin Act to Ameliorate Alcohol Problems, 18 DRINKING 
& DruG Prac. Surveyor 61 (1982). 
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on campus. By taking a leading role in community decisions, universities 
can help reduce the frequency of alcohol-related injuries and create an 
atmosphere conducive to safety and responsible alcohol use throughout 
the campus area. 


E. Campus Security Practices 


Campus security practices can play a key role in reducing exposure 
of universities to liability. Security forces should be increased at high- 
risk events, such as football games, which are likely to present intoxica- 
tion problems. Rules requiring prior permission for campus events featuring 
alcohol put security personnel on notice and allow time for the adequate 
preparation. Campus security personnel should be well trained in dealing 
with intoxicated persons. This can be important because failure to com- 
petently deal with intoxicated persons may lead to liability.113 

For optimum effect, policies should be reassessed periodically and 
enforced consistently. Formal policies should be written and made known 
to personnel. Security policies should address procedures for approaching 
intoxicated persons found on campus. External factors, such as the closing 
time for taverns in the community, should be kept in mind in directing 
the timing and location of security patrols. Making campus alcohol policies 
well known to students and the public can reduce or simplify problems 
of enforcement. 


VI. CONCLUSION 


Campus alcohol policy can have a major impact on a university’s ex- 
posure to civil liability, as well as on student health and academic perfor- 
mance. Potential liability is not limited to negligence in the serving of 
alcoholic beverages, but may also impact on the diverse activities in which 
modern universities commonly engage. University adminstrators should 
take into account the patterns of alcoholic beverage consumption 
throughout the university community and formulate policies to reduce 
risks presented by alcoholic beverage intoxication. By enacting alcohol 
policies that address important environmental factors such as availability, 
promotion and security practices, both on campus and in the surrounding 
community, universities can effectively reduce alcohol problems and create 
a favorable record of responsibility to rely on should litigation occur. 





113 Proper training is essential to controlling liability risks, because the manner in 
which intoxicated persons are handled can open a new door to liability. As a prominent 
commentator has noted, ‘‘(t)here may be no duty to take care of a man who is ill or 
intoxicated, and unable to look out for himself; but it is another thing entirely to eject 
him into the danger of a street or railroad yard; and if he is injured there will be liability.’ 
PROSSER & KEETON ON THE LAW OF Torts 378 (5th ed. 1984). 











PLAGIARISM PROBLEMS IN HIGHER 
EDUCATION* 


RALPH D. MAWDSLEY** 


I. INTRODUCTION 


Plagiarism is a form of academic dishonesty that speaks to the very 
heart of higher education. Plagiarism touches not only on the matter of 
originality and thoroughness in research and scholarship but on the matter 
of integrity of those producing works of scholarship. Instruction to students 
concerning the meaning of plagiarism and protection of the academic 
reputation of a higher education institution should mandate formation of 
rules identifying unacceptable conduct and explaining possible penalties 
for violations of acceptable conduct. 

Institutional approaches to a plagiarism are varied and confusing. The 
college or university may have a central plagiarism statement and handle 
infractions solely as institutional disciplinary or academic violations, or 
both. On the other hand, there may be an institutional policy but enforce- 
ment is left to individual faculty through the academic process. As a further 
variation, a student who has plagiarized may face both institutional and 
faculty penalties. Finally, the creation, interpretation and enforcement of 
plagiarism policies may be left solely to each faculty member with the 
potential for a variety of policies equal to the number of faculty members. 


II. THE PROBLEM OF DEFINING PLAGIARISM 


The legal issues faced in plagiarism focus on interpreting institutional 
plagiarism policies, affording those charged with infractions with 
appropriate due process and protecting faculty and the institution from 
copyright infringement. The fact that a higher education institution has 
not adequately explained its definition of plagiarism may not present due 
process problems but it certainly represents an institutional failure to 
recognize research and scholarship weaknesses in students enrolling in 
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Copies of the monograph can be obtained for $9.95 for nonmembers or $7.95 for members. 
Contact NOLPE at the above address to obtain copies and to receive information about postage 
charges. 
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colleges and universities. One prominent college has observed the follow- 
ing in its student handbook.’ 


Students occasionally reach college without ever having been required to 
make any acknowledgement of indebtedness to outside sources. They may 
have been permitted as a consequence of indifference or inadequate super- 
vision on the part of their teachers to copy passages from encyclopedias and 
other sources without even bothering to place the material in quotation marks, 
let alone indicating where it came from. Or, if not going quite that far, they 
may have gotten by with paraphrases in which most of the significant phrases 
have been taken over from their sources with no more acknowledgement 
than an incomplete and slovenly bibliographical note at the end of the paper. 


The law provides no indication that a college or university has a legal 
duty to provide an expanded definition of plagiarism to educate incom- 
ing students regarding the variety of precise practices considered to be 
plagiarism. Although a simple declarative sentence in a university’s stu- 
dent handbook to the effect that plagiarism is the intentional or knowing 
representation of the ideas of another as one’s own? will probably be suf- 
ficiently specific to pass muster under due process,’ it will do very little 
to inform students what kinds of acts are proscribed. Hence, there ap- 
pears to be a trend toward stating plagiarism policies in a positive manner 
as to what students are expected to do‘ or furnishing a number of specific 
examples of student work in the past considered to be plagiarism.® 

While failure to provide thorough instruction on the institution’s 
definition of plagiarism is unlikely to warrant judicial intervention under 
due process, the possibility of students being caught in a school’s 
discipline net might suggest the need for a more detailed statement of 
plagiarism. Legal questions which have arisen in academic dishonesty 
cases such as plagiarism have focused on the role of intent, procedural 
rights and the relationship between plagiarism and copyright. 


Ill. THE ROLE OF INTENT IN PLAGIARISM CASES 


The role of intent became the central issue in the leading case of 





1 BonD, SEYMOUR & STEWART, SOURCES: THEIR USE AND ACKNOWLEDGMENT 9 (1976) 
(Dartmouth College Student Handbook). 

2 For similar examples, see Mawdsley Legal Aspects of Plagiarism 3 NOLPE 
MONOGRAPH 1985). 

3 The term ‘‘plagiarism’’ without further definition would in and of itself be suffi- 
cient notice under due process because it furnishes ‘‘fair warning’’ of prohibited conduct 
and thus is not too vague, Tinker v. Des Moines School Dist., 393 U.S. 503 (1969), and 
because plagiarism has ‘‘a peculiarly pernicious influence on academic performance and 
academic life’’ Wait v. University of Vt., No. 82-247 slip. op. at 10 (D.Vt. 1982). Courts 
are willing to give considerable latitude to educational institutions in stating and inter- 
preting academic offenses for which penalties can be awarded. See generally Board of 
Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978). See Carr v. St. Jonn’s 
Univ., 12 N.Y.2d 802, 187 N.E.2d 18, 235 N.Y.S.2d 834 (1962) upholding a private univer- 
sity’s right to interpret and apply a very broad regulation in an expansive manner. 

4 J. CRIMMON, WRITING WITH A PURPOSE 499 (1984). 

5 The most thorough set of examples appears in the Dartmouth College Student 
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Napolitano v. Princeton University Trustees.* Plaintiff Napolitano was a 
Princeton senior English major who was anticipating attending law school. 
During her four years at the university Napolitano had maintained a 3.7 
out of 4.0 grade point average, despite devoting long hours to managing 
the men’s basketball and women’s basketball teams.” During the first 
semester of her senior year plaintiff elected to take a course entitled ‘“The 
Spanish American Novel,’’ not to satisfy credits for her degree, but ‘‘merely 
to become more familiar with Spanish literature.’’* One of the course re- 
quirements was a critical analysis term paper written in Spanish of one 
of the works read for the course on a topic chosen by the student but to 
be approved by the Professor (Sylvia Malloy). Because of time constraints 
in pursuing other academic requirements, plaintiff did not seek approval 
of her topic until December 16, 1981, less than a month before the final 
due date for the paper, January 13, 1982. Professor Malloy suggested that 
plaintiff read a book which had been placed on library reserve at the 
beginning of the fall semester. 

On or about January 21, 1982, when Professor Malloy began to grade 
plaintiff's paper she ‘‘‘sensed there was something wrong’ and wrote ‘Is 
this yours?’ in Spanish, on the margin.’’® Upon completing her review 
of plaintiff’s paper, the professor contacted Dean Peter Onek, an Assis- 
tant Dean of Student Affairs at Princeton, who advised that plaintiff be 
awarded a grade of ‘‘Incomplete”’ and that a letter formalizing the charges 
of plagiarism’® be sent to him. Between receipt of the charges and the 
first meeting of the Faculty-Student Committee on Discipline (COD), Dean 
Onek met with plaintiff on four occasions to discuss the written and un- 
written procedures of the COD. Plaintiff was unanimously found guilty 
of plagiarism and the COD voted to withhold her diploma for one year. 
The president of Princeton University upheld the COD decision on March 
1, 1982, and the plaintiff filed suit against the university on April 22, 
1982.11 

Although a number of issues were litigated at the trial, one key issue 
concerned whether intent to plagiarize was a necessary element of the 
offense. The 1978 edition of Rights, Rules and Responsibilities provided 
that the absence of intent was not a defense to a charge of plagiarism. 
The 1980 edition deleted the ‘‘absence of intent’’ phraseology and inserted 
the wurd ‘‘deliberate’’ in the definition of plagiarism. ‘‘Plagiarism. The 
deliberate use of any outside source without proper acknowledgment. 





Handbook, supra note 1, and appears with permission as an appendix to the NOLPE 
MonocraPH, supra note 2. See also Crimmon, supra note 4, at 499-500. 
6 Napolitano v. Princeton Univ. Trustees, 186 N.J. Super. 548, 453 A.2d 263 (1982). 
7 Education: Questioning Campus Discipline, Tim— MAGAZINE, May 31, 1982, at 58. 
® Napolitano, 186 N.J. Super. at 573, 453 A.2d at 280. 
9 Id. at 267. 
10 In her charge the professor ‘‘pointed to thirty-seven places where Napolitano used 
the exact language of the secondary source without attribution.’’ 6 Lex CoLtecu 1 (1983). 
11 Plaintiff's 14-count complaint included a wide range of legal theories: violations 
of N.J. Const. art. I, par. 1: Contract; law of associations; Unrrep States Const. fifth and 
fourteenth amendments; section 1983 of the Civil Rights Act; defamation; intentional in- 
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‘Outside source’’ means any work, published or unpublished, by any per- 
son other than the student.’’!2 It was just such change of language which 
prompted the trial court to remand the matter to COD with a specific ques- 
tion as to whether ‘‘the use of the word ‘deliberate’ and the removal of 
the ‘absence of intent’ language dictated that the proscribed plagiarism 
must have been with the intent to pass off the submitted work as the stu- 
dent’s own.'? Upon remand COD unanimously found plaintiff guilty of 
plagiarism and, with one abstention, imposed the same penalty of 
withholding her degree for one year.'* The finding of plaintiff guilty of 
intentionally plagiarizing is especially important since she did in fact cite 
the source in question on six occasions in footnotes.'5 That fact plus her 
contention that Professor Malloy had recommended the source and thereby 
should not have been surprised at plaintiff’s extensive use of it argued 
against intentional plagiarism according to plaintiff.1* Instead the court 
seemed to rely on an objective standard finding that plaintiff had attempted 
to pass off the borrowings from her source as her own. ‘‘While plaintiff 
persists in her argument that she did not intend to plagiarize and that 
there is nothing in the proofs to show that she did so intend, the mosaic 
itself is the loudest argument against her.’’!” Among the items cited as 
evidence of plagiarism were the following: 


(1) A few statements from the source had been put in quotation marks but 
not the rest... 

(2) The use, in the paper, of phrases such as ‘‘it is evident that,’’ ‘‘It is im- 
portant to note that,’’ ‘‘one can assume that,’’ etc. suggest that what follows 
is Ms. Napolitano’s own thoughts and words, when in fact, in virtually all 
instances, what follows is words borrowed from the one source without 
attributions. 

(3) In several instances, there are quotes from the novel which is the subject 
of the paper. These quotes were used by the secondary source...to illustrate 
various points. In making these same points (usually using the words of 
the secondary source), Ms. Napolitano used the same quotes but changed 





fliction of emotional distress; invasion of privacy; malicious interference with contractual 
relationship. See Napolitano, 186 N.J. Super. at 560, 453 A.2d at 268. 

12 Napolitano, 186 N.J. Super at 573, 453 A.2d at 281 (emphasis supplied). The 
most recent PRINCETON UNIV. RIGHTS, RULES AND RESPONSIBILITIES (1984) has eliminated the 
word ‘‘deliberate.’’ In addition the 1984 edition has added the following language relative 
to ‘‘False Data.”’ 

In determining whether academic fraud has occurred the Committee will take 

into account whether the student would reasonably have understood that his 

or her actions were in violation of University regulations. While failure to fulfill 

the general requirements for acknowledgement of sources in academic work may 

not necessarily involve academic fraud, any such failure will be considered an 

academic infraction and will normally result in disciplinary action. 
Id. at 42. 

3 Napolitano, 186 N.J. Super. at 573, 453 A.2d at 281. 

4 Id. at 563, 453 A.2d at 270. 

5 Id. at 280. 
Id. at 276. 
Id. 
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the page numbers of the quotes to correspond to the edition of the novel 
used in the course. This gives the appearance that Ms. Napolitano had found 
the quotes herself in the novel, which, in fact, she did not. 

(4) The verb tenses in the material borrowed from the source were all changed 
to the present tense for the sake of consistency in the paper. 

(5) Small words and phrases from the borrowed source were deleted in cases 
where these words may have seemed too technical or awkward.'® 


The above items are not only informative regarding the establishment of 
an objective but are illustrative of the kinds of student conduct which 
can be considered to be plagiarism. 

However, educational institutions need to be advised that the issue 
of whether intent will be part of academic dishonesty is not so much a 
separate judicial doctrine as a judicial interpretation of the institution’s 
own handbook. In an unreported case, Wait v. University of Vermont,'® 
the university characterized academic dishonesty in its student handbook 
as ‘‘any acts which, if successful, would deceive, cheat, or defraud so 
as to promote, or enhance one’s academic standing....’’ The reference to 
fraud promoted the court to define fraud with its normal civil and criminal 
connotations.?° In addition, the university handbook noted, ‘‘Plagiarism 
occurs (when materials are presented) in such a way as to lead the reader 
to believe that they originated with the writer.’’?! The handbook went 
on to state that a student could be found guilty of an academic offense 
by the university hearing panel only if ‘‘it is satisfied, beyond a reasonable 
doubt, that the student’s actions meet the description of academic 
dishonesty....’’2? Finally, the handbook stated that the hearing panel could 
‘‘consider extenuating circumstances, including intent, in its recommen- 
dations.’’?? The Wait case demonstrates the collage of confusing statements 
which can serve to contradict an institution’s claim that intent should 
not be a factor in determining plagiarism. There is little wonder in Wait 
that the court observed, ‘‘it is clear from the facts before us that the hear- 
ing panel could not have found beyond a reasonable doubt that plaintiff 
intended to deceive his professor...because there was no evidence of in- 
tent to deceive before them.’’?* Wait serves to illustrate the legal problems 
which can be created when language in disciplinary procedures appears 
to alter the stated definition of plagiarism. 

The issue regarding intent to deceive as a necessary element for 
plagiarism highlights the importance of understanding the nature of the 





18 Id. 

18 Wait, No. 82-247, slip op. at 10. 

20 See Id. at 7, 12-13 n.6-7. 

21 Id. at 7 (emphasis in original). 

22 Id. (emphasis in original). 

23 Id. (emphasis in original). 

24 Id. at 8. However, despite the fact that the university had not followed its own 
guidelines the court affirmed plaintiff's suspension because plaintiff had been afforded 
appropriate due process and not been able to meet ‘‘his burden of demonstrating that 
the decision of the Hearing Panel was clearly arbitrary or capricious.’’ Id. at 9. 








70 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 1 


legal relationship between an educational institution and its students. The 
nature of the intent in plagiarism which is to be taken into consideration 
should be clearly stated in the student handbook as part of the institu- 
tion’s contract with the student. 


IV. ACADEMIC AND DISCIPLINARY PENALTIES 


Plagiarism presents a unique legal problem because although 
plagiarism generally occurs in an academic setting, it may involve penalties 
comparable to those awarded for disciplinary misconduct violations, such 
as theft or vandalism. It is not unusual for academic and disciplinary viola- 
tions to have separate hearing and review procedures on the assumption 
that there is a ‘‘significant difference between the failure of a student to 
meet academic standards and the violation by a student of valid rules of 
conduct.’’?5 Whether this alleged difference should exist at all has been 
the topic of considerable discussion.?* It can certainly be argued that 
academic penalties carry the potential for a greater range of penalties than 
misconduct. Although results vary from one school,to the next, generally, 
disciplinary penalties such as reprimands or weekend campuses have no 
impact on a student’s academic record while confirmed plagiarism very 
probably would result in at least a reduced course grade, if not course 
failure and possible suspension or expulsion from the educational institu- 
tion, with resulting negative effect on all grades. While disciplinary action 
for misconduct very often does not become part of the record sent to pro- 
spective employers or graduate schools, a student’s course grade 
achievements are part of a record invariably requested. Thus, from the 
students point of view any alleged differences between academic and con- 
duct violations may be more imagined than real. 

The difference between academic and disciplinary violations has been 
given judicial cognizance in Board of Curators of University of Missouri 
v. Horowitz.?? In Horowitz a medical student in her last year of medical 
school was dismissed and not permitted to graduate because of below 
average ratings on clinical work, erratic attendance and lack of personal 
hygiene. The issue before the Supreme Court was whether the student’s 
dismissal for alleged academic deficiencies entitled her to due process 
rights required for disciplinary (misconduct) reasons. The court of appeals 





25 Napolitano, 186 N.J. Super. 567, 453 A.2d at 274. 

26 Marx, Horowitz: A Defense Point of View, 13 J.L. & Epuc. 51 (1984); Golden, 
College Student Dismissals and the Eldridge Factors: What Process is Due? 8 J. COLL. 
& U.L. 495 (1981-82); Toombs & DiBaise, College Rules and Court Decisions: Notes on 
Student Dismissal, 2 J. Cou. & U.L. 355 (1975). 

27 Horowitz, 435 U.S. 78 (1978). See also, Regents of the University of Michigan 
v. Ewing, 106 S. Ct. 507 (1985), where the Supreme Court reaffirmed the Horowitz doc- 
trine. In Ewing, the Court observed that the substantive due process right of continued 
enrollment in a medical program was not violated by decision of the medical faculty to 
not permit the plaintiff to retake the national medical board examination and to dismiss 
him from the medical program. 
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had decided in the student’s favor finding that the dismissal had been 
‘‘effected without the hearing required by the fourteenth amendment.’’2® 
In overruling the court of appeals the Supreme Court drew a sharp line 
between academic and disciplinary determination and concluded: ‘‘The 
determination whether to dismiss student for academic reasons requires 
an expert evaluation of cumulative information and is not readily adapted 

to the procedural tools of judicial or administrative decisionmaking....’’2° 
; While the separation of academic and disciplinary violations may seem 
to represent a distinction without a difference (at least from the student’s 
point of view) it is difficult to determine what policies underline greater 
deference to educational institutions in academic but not disciplinary areas. 
Perhaps as one writer has suggested ‘‘the most important reason for judicial 
deference to the autonomy of institutions of higher education is that such 
autonomy is a variant or component of the larger idea of academic freedom 
which is vital to a free society.’’*° In Napolitano the court cited with 
approval Horowitz: 


The educational process is not by nature adversary; instead it centers around 
a continuing relationship between faculty and students; one in which the 
teacher must occupy many roles—educator, advisor, friend, and, at times, 
parent-substitute...we decline to further enlarge the judicial presence in the 
academic community and thereby risk deterioration of many beneficial aspects 
of the faculty-student relationship.** 


The irony of the situation is that the academic process which is but- 
tressed on the faculty member’s side by freedom from disciplinary pro- 
cedural requirements in defining, diagnosing and penalizing plagiarism 
breaks down on the student’s side when his relationship with a faculty 
member, and even the institution, can be damaged, or severed altogether, 
by evidence of plagiarism. 

Since courts recognize differences between academic and disciplinary 
violations, can an educational institution immunize itself against close 





28 Horowitz v. Board of Curators of the Univ. of Mo., 538 F.2d 1317, 1321 (8th 
Cir. 1976). 

29 Horowitz, 435 U.S. at 90. The Horowitz distinction between academic and 
disciplinary matters was subsequently followed by the Eighth Circuit Court of Appeals 
in Hines v. Rinker, 667 F.2d 699 (8th Cir. 1981) in finding that it was not arbitrary and 
capricious conduct in violation of a student’s alleged substantive due process rights for 
a faculty member to award a grade of F for a course even though such a grade would 
result in dismissal and even though the school had a provision for incomplete in a course 
and the professor had stated he would give incompletes rather than F’s for his course. 

30 Nordin, The Contract to Educate: Toward a More Workable Theory of the Student- 
University Relationship, 8 J. Cou. & U.L. 141, 149 (1980-82). The author cites three other 
reasons: ‘‘the historical position of universities;’’ ‘‘education as an activity...charged with 
a public purpose;”’ ‘‘the nature of the educational process...to exercise judgment based 
on advanced learning and esoteric judgments.’’ Id. at 148-49. 

31 Napolitano, 186 N.J. Super. at 568, 453 A.2d at 275, quoting Horowitz, 435 U.S. 
at 90. 
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judicial scrutiny and rely on the judicial deference in academic matters 
by labeling those matters which it considers academic? In other words, 
as related to the subject of this article, will plagiarism always necessarily 
be considered to be an academic violation? The Napolitano court rejected 
plaintiff's claims that she was being disciplined for misconduct and the 
penalty of deferral in granting her degree was the result of that misconduct. 


We believe that the infraction for which plaintiff was penalized constituted 
an academic offense under University regulations and therefore must be con- 
sidered in the light of an academic disciplinary action on the part of the 
University authorities. It is clear that plaintiff was charged with plagiarism— 
in other words, that plaintiff attempted to pass off as her own work, the 
work of another. That act, if proven, constituted academic fraud. We do 
not view this case as involving an appeal from a finding of general miscon- 
duct; instead, we are concerned with the application of academic standards 
by the authorities at Princeton.*? 


But Wait, as discussed earlier, raises a potential question as to whether 
an educational institution’s freedom to classify offenses as ‘‘academic’’ 
might be limited by the nature and seriousness of the penalty imposed.33 
The recent case of Corso v. Creighton University raised the question as 
to whether a university could rely on its own interpretation of what con- 
stitutes an academic offense for purposes of avoiding certain university 
discipline procedures. The university student handbook provided that, 
‘tin all cases where misconduct may result in serious penalties, all pro- 
cedural safeguards are observed and the student has the privilege of a 
hearing before the university committee on student discipline.’’*5 Plain- 
tiff Corso was a first year medical student who had been accused, along 
with other students, of cheating on his first year finals. Plaintiff vigorous- 
ly denied any involvement in cheating and was denied his request ‘‘for 
an opportunity to appear before any committee that would make findings 
concerning his status with the university.’’** Instead, fhe dean of the 
medical school conducted his own investigation, along with interviews 
of twenty to twenty-five medical students, with the result that of those 
students relatively equal in culpability with plaintiff, three were sus- 
pended, one was given the option of resigning or being expelled, one was 
placed on probation for suspicion of cheating, and Corso was expelled. 
The position of defendant university was that the student handbook created 
separate formats for handling academic versus nonacademic offenses, the 
former to be dealt with by the deans of the particular schools and the 
latter by the university committee on student discipline. The core of the 
university’s defense was that ‘‘[t]he Medical School regarded the matter 
[cheating] as an academic disciplinary matter.’’*”? The federal district court 





Napolitano, 186 N.J. Super. at 564, 453 A.2d at 271. 
Wait, No. 82-247, slip op. at 10. 

Corso v. Creighton Univ., 731 F.2d 529 (8th Cir. 1984). 
Id. at 531 n.3 (emphasis added). 

Id. at 530. 

Id. at 532. 
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found for plaintiff, concluding that Corso had really been expelled for 
his lying about the cheating, rather than the cheating itself, and lying 
would be a ‘‘nonacademic offense.’’3* The appeals court also found for 
plaintiff, but specifically rejected the district court’s ‘‘division of the in- 
cident into two distinct disciplinary matters.’’*® The court of appeals was 
willing to recognize the right of the university to divide offenses into 
academic and nonacademic and prescribe separate procedures for each 
kind of offense, but ‘‘all cases involving a serious penalty’’*° had to per- 
mit a hearing before the university committee. 

On its surface Corso is nothing more than a simple contract case 
whereby the defendant university is prohibited from treating students in 
a manner ‘‘inconsistent with the contract terms read as a whole.’’*? But 
in a broader perspective Corso represents the pervasive problem courts 
have in addressing educational problems characteristically identified as 
academic. The Corso set of facts allowed the appeals court to accommodate 
two significant policy interests: permit the university to determine the 
difference between academic and nonacademic offenses; and permit the 
student an opportunity to defray the harmful effects to his career resulting 
from a determination that an academic violation has occurred. 

Corso cannot be read to suggest that there is some minimal form of 
due process required in private schools before a student can be expelled 
for academic dishonesty. In the absence of the specific handbook provi- 
sion,*? it is doubtful the Corso court of appeals would have been able to 
rule in plaintiff’s favor, without agreeing with the reasoning of the district 
court; but to do so would make an educational institution’s academic ver- 
sus nonacademic separation of offenses subject to judicial scrutiny,*? 
something which the court of appeals appeared loathe to do. What Corso 
does suggest is that whereas courts might be willing to defer to an institu- 
tion’s separation of offenses into academic and nonacademic, they will 
not necessarily defer to that institution’s interpretation of its own hand- 
books.*4 

Creighton University’s student handbook was not significantly dif- 
ferent from other institution’s handbooks in that separate procedural for- 





38 Id. 

39 Id. Cheating on exams is clearly an academic matter, and, in this case, the lying 
was directly related to the alleged cheating. 

40 Id. at 533 (emphasis in original). See supra note 38 and accompanying text for 
governing university regulation. 

41 Id. Corso was a diversity case and the federal court applied Nebraska law declaring 
‘“‘that where general and specific terms in a contract may relate to the same thing, the 
more specific provision should control.’’ 

42 See supra note 35 and accompanying text. 

43 See supra notes 38-39 and accompanying text for the district court’s rationale. 

44 The concept that court will defer to an organization in certain areas but exercise 
judicial scrutiny in situations where neutral legal principles can be applied, such as con- 
tract law, is not unique to educational! institutions. For example, the Supreme Court has 
long held that court may resolve church disputes as long as the court can decide civil 
matters without resolving underlying controversies over religious doctrine. See Presbyterian 
Church in the United States v. Mary Elizabeth Blue Hull Memorial Presbyterian Church, 
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mats were set forth based upon the distinction between an offense being 
classified as academic or nonacademic.*® The question that Corso leaves 
unanswered is whether the absence of the ‘‘serious penalty’’ provision 
in the Creighton University student handbook would have prevented the 
trial and appeals courts from granting plaintiff any remedy at all. Does 
an institution’s freedom to determine what constitutes academic offenses 
immunize the school from judicial scrutiny if academic offenses only are 
involved? If academic violations can result in long-term suspension or 
expulsion similar to penalties for disciplinary violations, how divergent 
can hearing and review procedures be between the two kinds of viola- 
tions? Notwithstanding the judiciary’s tendency to sustain in academic 
matters, is there some minimal due process required in academic viola- 
tion situations to assure that there has been a minimal level of fairness 
in treatment? How much should the judiciary be permitted to inquire in- 
to institution handling of plagiarism complaints without intruding into 
the academic integrity of an educational institution and blunting its at- 
tempt to protect the quality of its academic reputation? Because of 
plagiarism’s uniqueness in containing elements of both academics and 
conduct, the balancing of interests required of courts in academic dis- 
honesty cases, such as plagiarism, serves to test judges’ ability to blend 
applicable constitutional standards with the academicians’ judgment. 


A. Constitutional Considerations 


Educational institutions where constitutional standards form operable 
constraints on decision-making have had to respond to judicial decisions 
mandating due process procedures in academic discipline situations. Any 
procedural rights to which a student may be entitled under the fourteenth 
amendment are predicated upon being deprived of either a liberty or pro- 
perty interest. In Horowitz, the Supreme Court avoided addressing the 
question regarding the contents of such interests by ‘‘assuming the ex- 
istence of a liberty or property interest.’’** Such an assumption neither 
answers the question as to whether a liberty or property interest exists 
at all nor the question as to which of the panoply of procedural rights 
a student is entitled in an academic discipline situation. Property interests 
‘are created and their dimensions defined by existing rules or understan- 
dings that stem from an independent source such as state law-rules or 
understandings that secure certain beliefs and that support claims of en- 





393 U.S. 440 (1969); Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 
(1976); Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952); Watson v. Jones, 80 U.S. 
(13 Wall.) 679 (1872). 

4S For other cases where the academic-nonacademic distinction in procedure has 
been upheld, see Jaska v. Regents of Univ. of Mich., 597 F. Supp. 1245 (E.D. Mich. 1984); 
University of Houston v. Sabeti, 676 S.W.2d 685 (Tex. Civ. App. 1984); Tedeschi v. Wagner 
College, 49 N.Y.2d 652, 404 N.E.2d 1302, 427 N.Y.S.2d 760, (1980). 

46 Horowitz, 435 U.S. at 97. 
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titlement to those benefits.’’*” Such entitlement has been found in state 
statutes,** contract relationship between the student and his school,*® and 
custom or practice.5° Generally, however, courts have been reluctant to 
find a property right for students in continued education.*' This reluc- 
tance undoubtedly reflects a judicial attitude of academic abstention where 
matters of academic freedom are at stake5? while nonetheless providing 
a hearing with a modicum of ‘‘informal give-and-take’’s? so that students 
have an opportunity to explain their behavior in an academic dismissal 
hearing. 

A student’s liberty interests relates to his ‘‘good name, reputation, 
honor, or integrity’’54 and precludes the imposition of a ‘‘stigma’’ without 
due process of law. In Horowitz the Court was clear that ‘‘the mere fact 
of dismissal, absent some publication of the reasons for the action’ would 
not amount to a stigma infringing one’s liberty.5* However, courts more 
recently have considered suspensions or expulsions for academic dis- 
honesty to involve liberty interest.” A recent attempt by the University 
of Michigan in Crook v. Baker®* to rescind a master of science degree on 
the basis that the student had fabricated data underlying his thesis was 





47 Board of Regents v. Roth, 408 U.S. 564, 577 (1972). See Ryan v. Aurora City 
Bd. of Educ., 540 F.2d 222 (6th Cir. 1976); Skidmore v. Shamrock Indep. School Dist., 
464 F.3d 605 (5th Cir. 1972); Miller v. School Dist., 500 F.2d 711 (7th Cir. 1974). (In 
Roth a university faculty member hired for a one-year teaching position had no statutory 
or contractual expectation of employment beyond that year and thus no constitutionally 
protected property right). 

48 North v. West Virginia Bd. of Regents, 160 W. Va. 248, 233 S.E.2d 411 (1977); 
Peagram v. Nelson, 469 F. Sup. 1134 (M.D.N.C. 1979). 

4° Ross v. Pennsylvania State Univ., 445 F. Supp. 147 (M.D. Pa. 1978); Barker v. 
Trustees of Bryn Mawr College, 278 Pa. 121, 122 A. 220 (1923). 

50 Perry v. Sindermann, 408 U.S. 593 (1972). 

51 See Note, Common Law Right for Private University Students: Beyond the State 
Action Principle, 84 YALE L.J. 120 (1974); Note, Legal Relationship Between the Student 
and the Private College or University, 7 SAN Digco L. REv. 244, 245 (1970). The Horowitz 
Court appeared to be very sensitive regarding the freedom of educational institutions to 
set academic standards: ‘‘A graduate or professional school is, after all, the best judge 
of its students’ academic performance and their ability to master the required curriculum,”’ 
435 U.S. at 97 n.2. 

52 See Nordin, supra note 30 at 167 and accompanying text. 

53 Horowitz, 435 U.S. at 97 quoting Goss v. Lopez, 419 U.S. 565, 584 (1975). 

54 Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971). 

55 Roth, 408 U.S. at 573; Bishop v. Wood, 426 U.S. 341, 348 (1976). 

® Horowitz, 435 U.S. at 97 with reference to Bishop, 426 U.S. at 348. See also 
Paul v. Davis, 424 US. 693 (1976): ‘‘[rjeputation alone, apart from some more tangible 
interest such as employment, is either ‘liberty’ or ‘property’ by itself sufficient to invoke 
the procedural protection of the Due Process Clause,’’ 424 U.S. at 701. 

87 Jaska, 597 F. Supp. at 1245 (suspension for cheating on exam); Hall v. Medical 
College of Ohio, 742 F.2d 299 (6th Cir. 1984), cert. denied, 105 S. Ct. 796 (1985), (explusion 
for academic dishonesty); Jones v. Board of Governors of Univ. of N.C., 704 F.2d 713 
(4th Cir. 1983) (suspension for cheating); Lightsey v. King, 567 F. Supp. 645 (E.D.N.Y. 
1983) (discharge from academy for cheating). 

58 Crook v. Baker, 584 F. Supp. 1531 (E.D. Mich. 1984). 
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held to involve both property and liberty interests. The student’s prop- 
erty interest was grounded in his ‘‘claim of entitlement to his degree’’s® 
and his liberty interest was found in the loss of ‘‘good name, reputation, 
and integrity’’®° as tied to rescission of the degree. The Crook court 
announced a ‘‘stigma plus’’ test where liberty interests are related to 
defamatory conduct. 


For a liberty interest entitled to procedural protections to be found on the 
basis of defamatory conduct, that conduct must, in addition to imposing 
a stigma, be accompanied by the deprivation of a right previously held under 
state law, or result in an alteration of legal status, which justifies the in- 
vocation of procedural safeguards.®* 


Simply determining that property or liberty interests exist does not 
decide what process is due in academic disciplinary cases. The United 
States Supreme Court in Matthews v. Eldridge*? posed a three-pronged 
test which is the standard of due process analysis. 


First, the private interest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or substitute procedural 
safeguards, and finally, the Government’s interest, including the function 
involved and the fiscal and administrative burdens that the additional or 
substitute procedural requirement would entail.** 


It is unusual for courts in academic dishonesty cases to discuss the 
Eldridge factors in detail. The existence of a property or liberty interest 
as reflected in some form of academic discipline will normally satisfy the 
first factor.6* Even in private educational institutions where constitutional 
standards would not apply, courts are able to find interests akin to liberty 
or property in the student-institution contract or by means of the law of 
association.® It is the second factor, risk of erroneous deprivation, which 
generates the most discussion about due process in academic dishonesty 
situations. 

The specific due process procedures to which a student is entitled 
in plagiarism or other forms of academic dishonesty must be set against 
a backdrop of judicial concern about adversarial setting for resolution of 





Id. at 1554. 

Id. at 1555. 

Id., referring to Paul, 424 U.S. at 708-09. 

Mathews v. Eldridge, 424 U.S. 319 (1976). See Golden, ‘‘College Student Dismissal 
and the Eldridge Factors: What Process is Due?,”’ 8 J. Cott. oF U.L. 495 (1981-82). 


63 Id. at 335. For an application of this three-pronged test see Crook, 584 F. Supp. 
at 1557. 


64 Id. at 1556. 
85 See Tedeschi v. Wagner, 49 N.Y.2d 652, 404 N.E.2d 1302, 1305, 427 N.Y.S.2d 
760, (N.Y. 1980); Slaughter v. Brigham Young Univ., 514 F.2d 622, 625 (10th Cir. 1975); 


cert. denied 423 U.S. 898 (1975); Clayton v. Trustee of Princeton Univ., 519 F. Supp. 
802, 805 (D.N.J. 1981). 
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academic problems. In Mary M. v. Clark®* a court observed in reviewing 
a student dismissal from a state supported university for cheating on an 
examination: ‘‘We concur with the policy considerations enumerated in 
cases dealing with student discipline which recognize that the student’s 
welfare is best served by a nonadversarial setting which emphasizes the 
educational functions of disciplinary proceedings.’’*” In Jansen v. Emory 
University®* another court commented regarding dismissal of a student 
from a private university for poor grade performance: 


Plaintiff is correct in observing that the traditional rule of nonintervention 
in academic matters does not apply to review of disciplinary actions by educa- 
tional institutions.... As long as the decision to dismiss Jansen was essen- 
tially academic and neither alleged nor shown to be a mere pretense to punish 
him for disciplinary infractions, it is not subject to judicial review as a breach 
of the educational contract.*® 


Judicial policies of abstention in, and nonadversarial settings for, 
academic matters should not be interpreted to mean that certain procedures 
are not due students prior to discipline for academic offenses. There are 
six different procedural rights that courts have identified may be applicable 
to cases of academic dishonesty such as plagiarism: notice; right to counsel; 
cross-examination; right to a hearing; reasons for a decision; and an appeal 
process. 


B. Notice 


Since academic dishonesty cases generally receive a lesser degree of 
scrutiny than disciplinary misconduct cases, requirements for notice would 
seem to be less formal. However, in Jaska v. Regents of University of 
Michigan,”® a federal district court noted in a dismissal case for cheating 
that, ‘‘the notice should contain a statement of the specific charges and 
grounds which, if proven, would justify expulsion under the regulations 
of the Board of Education.’’”: It should also be added that Jaska inter- 
preted Horowitz to indicate that ‘‘cheating should be treated as a 
disciplinary matter,’’’? as opposed to academic. Generally, the better course 





66 Mary M. v. Clark, 100 A.D.2d 41, 473 N.Y.S.2d 843 (1984). 
87 Id. at 845. 
68 Jansen v. Emory Univ., 440 F. Supp. 1060 (N.D. Ga. 1977), aff'd 579 F.2d 45 
(5th Cir. 1978). 
69 Id. at 1063. 
70 Jaska 597 F. Supp. at 1245. 
71 Id. at 1249. 
72 The court’s rationale was expressed as following: 
In this case [Horowitz], the proceedings against plaintiff primarily involved resolu- 
tion of factual disputes, and there was little need for subjective judgment or 
evaluation. Further, dismissal for cheating requires greater procedural protec- 
tion than academic dismissals since the former are more stigmatizing than the 
latter, and may have a greater impact on a student’s future. 
Id. at 1248 n.2. 
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of action would be to furnish a student with a written statement of allega- 
tions regarding plagiarism. In most cases, notation of plagiarism on the 
student’s work should constitute adequate notice. But, as in Napolitano,” 
the written notations will invariably be followed up with conferences and 
memoranda. While it might be possible for a student to be disciplined 
without knowledge of what he had plagiarized, it seems highly improbable 
that such would be the case.”* There is some authority that charges of 
academic dishonesty do not have to be in writing even if school practice 
would have required it because ‘‘such a violation of internal rules does 
not establish a cognizable constitutional violation.’’”5 Although there is 
no clear indication as to what constitutes a timely notice, it would seem 
that the only requirement would be a reasonable amount of time to allow 
a student to prepare his defense.7® 


C. Right to Counsel 


A far more persistent problem in academic dishonesty cases involves 
the student’s right to counsel and the role of counsel during the academic 
hearing. Absent a student handbook provision permitting legal counsel 
at a hearing there is no clear indication that constitutional due process 
requires the presence of an attorney since ‘‘a school is an academic in- 
stitution, not a courtroom or administrative hearing room.’’?? The 
Napolitano court’* refused to expand the university’s practice to include 


an attorney because ‘‘the academic community’s control over its own affairs 
would be unjustifiably limited.’’”® In Napolitano, Princeton University 
had a provision permitting a student to select an advisor from within the 
academic community to appear with her at the academic hearing.*° Ab- 
sent a written assurance of representation by an attorney or non-legal ad- 
visor, there does not appear to be a constitutional requirement of represen- 
tation on behalf of the student.* 





73 See supra notes 6-11 and accompanying text. 

74 For an almost incredible scenario, see Crook, 584 F. Supp. at 1531, where an 
investigation regarding alleged fabrication of data in a master’s program was carried out 
in secret and the student’s attorney had difficulty in acquiring access to information gathe 
by faculty members. ; 

75 Hall, 742 F.2d at 309, citing Horowitz 435 U.S. at 97 n.8. 

Hall, 742 F.2d at 309, and Crook 584 F. Supp. at 1539. 

Horowitz, 435 U.S. at 89. 

Napolitano, 186 N.J. Super. at 575, 453 A.2d at 282. 

Id. 

Id. See also Clayton v. Trustees of Princeton University, 519 F. Supp. 802 (D.N.J. 
1981). 

81 However, cases dealing with disciplinary proceedings for misconduct appear to 
require representation of counsel at discipline hearings. Compare Givens v. Poe, 346 F. 
Supp. 202 (W.D.N.C. 1972) (Due process clause requires representation by counsel at a 
suspension hearing) with Madera v. Board of Educ., 386 F.2d 778 (2d Cir. 1967), cert. 
denied, 390 U.S. 1028 (1968) (No right to counsel at a conference relating to the suspen- 
sion of a student) and Everett v. Marcase, 426 F. Supp. 397 (E.D. Pa. 1977) (Due process 
does not require the presence of an attorney at a formal hearing on disciplinary transfers). 
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Notwithstanding the apparent absence of a due process requirement 
of representation, there are several factors various courts have considered 
in determining whether the student should have some form of represen- 
tation. In Napolitano, the court referred to the absence of counsel represen- 
ting the university at the hearing as part of its rationale for ruling against 
the student’s claim to legal counsel.*? Courts have also been influenced 
by the effect which an attorney might have had on the student’s behalf 
at the academic hearing (the second Eldridge factor). In Jaska,** the Univer- 
sity refused to allow the plaintiff-student to bring a representative to the 
hearing. In ruling against the student the federal district court identified 
three items to support its conclusion: 


(1) ‘‘The Manual of Procedures for the Academic Judiciary is written in plain 
English and is comprehensible to the average college student.’’*4 


(2) ‘‘The University did not proceed against plaintiff through an attorney 
or other representative.’’®5 


(3) The hearing was not ‘‘subject to complex rules of evidence or pro- 
cedure.’’8¢ 


The presence of the second or third items above would probably resolve 
some form of representation for the student.*” 

Even where a student has representation at his hearing, the student 
can still prevail if the role of his representative is unreasonably restricted. 
In Clayton v. Trustees of Princeton University,** the student’s represen- 
tative (a student and not an attorney) was informed by a member of the 
Honor Committee that the role of the representative was not ‘‘that of an 
attorney for the defense’’ but rather ‘‘to make certain that a ‘balanced’ 
picture was presented.’’*® In ruling for the student the Clayton court noted 
that such undercutting of loyalty to the plaintiff and frowning on par- 
tisanship ‘‘materially affected the accused’s rights under the Honor Con- 
stitution.’’®° In Crook v. Baker®’ plaintiff was permitted to have an attorney 
at his hearing regarding rescission of his degree, but the severe restric- 
tions placed on his attorney in cross-examination and in objecting to com- 
mittee procedures ‘‘greatly increased the risk of erroneous deprivation 
because the facts underlying the Department’s charges were highly 
disputed and the credibility of witnesses was at issue.’’®? The court’s con- 
clusion in Crook was aided by misrepresentation of the university’s general 





82 Napolitano, 186 N.J. Super. at 575, 453 A.2d at 282. 
83 Jaska, 597 F. Supp. 1245. 

84 Id. at 1252. 

85 Id. 

86 Id. 

87 Id. The Jaska court suggests this conclusion. 
88 Clayton, 519 F. Supp. 802. 

89 Id. at 807. 

90 Id. 

91 Crook, 584 F. Supp. 1531. 

92 Id. at 1557. 
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counsel regarding his function, misstatements about plaintiff’s burden of 
proof, and misdirections to plaintiff’s attorney about his function in 
representing plaintiff.°? 

In summary, a student’s right to counsel, or at least a non-legal advisor 
of his choice, will be affected by two factors: the educational institution’s 
use of legal counsel and restrictions placed on the student’s ability to 
challenge the proceedings against him and evidence received at the hear- 
ing. This latter concern raises the issue of cross-examination. 


D. Cross-examination 


Of all constitutional privileges none is more valuable to the accused 
than the right to question those who furnish evidence against him. Even 
where an attorney or other advisor is not present, a court will take note 
of the effectiveness of the student’s ability to cross-examine and expose 
flaws in the school’s case. In Napolitano, the plaintiff alleged as one 
of her errors in her academic hearing involving plagiarism, that she was 
informed she could present her own case but was not informed ‘‘she had 
a right of cross-examination, as provided in the student handbook.’’®5 The 
trial court remanded her case for a new hearing before the committee on 
discipline with instructions that ‘‘she be afforded the right to cross-examine 
any witnesses presented against her.’’®* 

While the right to counsel may not be viewed as a necessary require- 
ment in all academic dishonesty cases, the right of cross-examination clear- 
ly is. And any impairment of that right will be viewed with suspicion 
by courts. In Clayton,®” the discouragement of plaintiff’s non-legal stu- 
dent advisor from serving as an advocate in cross-examination was suffi- 
cient to withstand the university’s request for summary judgment. In 
Crook,®** the persistent interruption and cross-examination by committee 
members of plaintiff-student and the equally persistent refusal to allow 
plaintiff’s testimony to cross-examine adverse witnesses were fatal to the 
university’s cause.*® In addition, the university ‘‘introduced into evidence 
over 100 unsworn letters and notes addressed ‘to whom it may concern’’’!°° 
which, of course, denied plaintiff and his attorney an opportunity to cross- 
examine their authors. 





93 Id. at 1551-52. Attorneys who represent educational institutions should read the 
judge’s written reprimand of the General Counsel’s handling of the academic hearing 
process. 

% Clayton, 519 F. Supp. at 807. 

®5 Napolitano, 186 N.J. Super. at 574, 453 A.2d at 281. 

96 Id. at 574-75, 453 A.2d at 281-82. The result of the rehearing remained unchanged; 
plaintiff's diploina was to be withheld for one year. 

87 Clayton, 519 F. Supp. 802. 

®8 Crook, 584 F. Supp. 1531. 

89 Id. at 1545, 1547, 1560. 

100 Td. at 1543. 
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As important a right as cross-examination is, there are some legitimate 
restrictions which are justifiable. For example, in Crook, the hearing com- 
mittee chairman imposed a requirement that plaintiff’s attorney could pass 
questions to the chair who might ask them.’*: Although the ‘‘Crook court 
did not make reference to this procedure, some modification of what was 
done in Crook would seem to be permissible. Requiring all cross- 
examination to be addressed to the chair rather than the witness would 
seem to be acceptable as consistent with the judicial concern about a 
nonadversarial setting for academic dishonesty cases.1°? However, to per- 
mit the chair to elect which written questions should be asked, as was 
done in Crook, would probably be an unreasonable restriction on cross- 
examination. In Jaska, the court refused to uphold plaintiff’s claim that 
he should be able to cross-examine the anonymous student who reported 
plaintiff’s cheating.*°* The Jaska limitation regarding student informants 
should not be a problem in plagiarism situations because the instructor 
presumably would make an independent investigation regarding accuracy 
of the allegation of plagiarism before making any formal charge.'%* 


E. Right to Hearing 


The Supreme Court in Horowitz determined that ‘‘a hearing is not 
required by the due process clause of the fourteenth amendment.’’!°5 
However, that case also involved an exhaustive evaluative process that 
extended over several semesters and involved evaluation by a number of 
different faculty members. Plagiarism can be distinguished from the 
Horowitz set of facts where the issues focused on faculty members’ sub- 
jective judgment concerning the student’s clinical medicine performance. 
A charge of plagiarism is not a long-term subjective matter and, once 
proved, presumably could result in punishment for the student. 

Although a student may not necessarily be entitled to a hearing before 
a formal tribunal in academic dishonesty situations, there are clearly two 
parameters which will affect that student’s entitlement: provisions in the 
student handbook regarding a hearing and, at the very least, a minimal 
opportunity for the student to present evidence on his behalf and contest 
evidence against him. Clearly, written standards established by an institu- 
tion regarding the hearing rights of a student in academic dishonesty cases 
such as plagiarism are controlling and deviations will be permitted only 
where the student would not otherwise be prejudiced. 





101 Td. at 1541. 
102 See Mary M., 100 A.D.2d 41, 473 N.Y.S.2d 843, 845 (1984); Jansen, 440 F. Supp. 
1060, 1062-63. 

103 Jaska, 597 F. Supp. at 1253. 

104 Id., citing Dillon v. Pulaski County Special School Dist., 468 F. Supp. 54, 58 
(E.D. Ark. 1978). The policy underlying this position is that anonymity of student accusers 
is necessary to protect them from reprisals from other students. 

105 Horowitz, 435 U.S. at 86 n.3. 
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The frequently referred to case of Crook’°* is a worthwhile study of 
the problems an institution can create for itself when it deviates from 
established procedures. The university had a grievance appeal process 
for graduate students utilizing a three-member panel composed of faculty 
and students, but university officials not only eliminated all lower, 
mediatory steps of the process but they removed all student participation 
from the panel. The hearing officers became handpicked professors.” 
Despite assurance by the university’s general counsel’ that witness lists 
would be exchanged ‘‘the department produced unlisted witnesses at the 
hearing.’’!°® General counsel informed plaintiff’s attorney prior to the hear- 
ing that the department’s burden of proof in the rescission of degree hear- 
ing was ‘‘clear and convincing standard of proof’’ but then informed the 
hearing committee in his opening statement that the burden of proof was 
‘‘preponderance of the evidence.’’*?° In addition, the error was further 
exacerbated because the hearing committee chairman ‘‘placed the burden 
upon plaintiff to explain away the charges and the department was not 
required to meet any burden.’’'"! Plaintiff-student’s attempt to present his 
explanation was punctuated by frequent questions and contradictions from 
members of the department at the hearing; indeed the court observed that 
the transcript revealed the hearing to be ‘‘an all-day free for all.’’*12 

During the hearing committee’s post-hearing deliberations the depart- 
ment continued its investigation of plaintiff and furnished the committee 
with what appeared to be a considerable amount of ex parte evidence. 
Plaintiff's attorney objected, to no avail,'1% to this post-hearing eviden- 
tiary submission of the department as ‘‘violative of basic concepts of 
fairness.’’!14 There is little wonder that in overruling the university’s deci- 
sion to rescind the master’s degree of plaintiff the federal district court 
observed, ‘‘The arbitrary rescission of a degree, after a university has sup- 
posedly determined with all due deliberation that one has met all of the 
requirements for that degree, damages the university’s academic integri- 
ty as much as, if not more than, the student’s fraud in obtaining the 
degree.’’115 





106 Crook, 584 F. Supp. 1531. 

107 Td. at 1539. 

108 The General Counsel initially limited his role as advisor to the department bring- 
ing charges against plaintiff to rescind his degree, but later compromised his position 
by advising the highest board of appeal in the Graduate School. Id. at 1549-50, 1552. 

109 Td. at 1543. 

10 Id. at 1543-44. 

111 Td. at 1544. 

12 Id. at 1545. ’ 

113 The diligent and persistent defense of his client throughout this case earned for 
plaintiff's attorney the plaudits of the federal court. ‘‘[T]he tenacity and ardor of his ad- 
vocacy of the most fundamental principles upon which this republic rests throughout 
this unfortunate saga vindicates not only the honor of the University [of Michigan] which 
produced him, but that of the legal profession as well.’’ Id. at 1552. 

114 Td. at 1548. 

118 Id. at 1557 (emphasis added). 
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Presumably, the subsequent discovery by a faculty member of 
plagiarized assignments, or even a thesis or dissertation, could result in 
an institution’s desire to rescind a degree. The Crook decision highlights 
two legal problems with fulfilling such a desire. The first is the authority 
of a school to rescind a degree where there is no express authority to do 
so in the institution’s legal documents.'** The second concerns the in- 
stitution’s adherence to its own hearing process and rules of procedure. 

Other cases have indicated legal problems which can arise in hear- 
ings involving academic dishonesty. In the Jaska case, involving the 
University of Michigan, the federal district court indicated that some ‘‘pro- 
cedural irregularities’ can be permitted without violating constitutional 
standards.'!” The Jaska court found that a hearing held six weeks and 
five days after the charge of cheating was made, instead of the mandated 
six weeks, ‘‘did not constitute a denial of due process.’’'1* In addition, 
a requirement that members of the hearing panel be appointed by the stu- 
dent government could be altered for a hearing held during the summer 
months when most students are gone from the campus and the appoint- 
ment could be accomplished by the academic judiciary.‘1® Where such 
relatively minor procedural irregularities occur, a court will tend to look 
at the results of the hearing as did Jaska, by noting that ‘‘there is nothing 
in the record to indicate that the panel’s decision was anything less than 
impartial or fair.’’12° However, where university rules call for a hearing 
panel and the student is provided only informal meetings with two deans 
and the president’s assistant, such a substitution was not considered ‘‘suf- 
ficient compliance with the guideline.’’!21 In Ryan v. Hofstra University, 12? 
a disciplinary rather than academic dishonesty case, a student was entitl- 
ed to a hearing before the student judiciary board unless a student’s record 
indicated ‘‘significant emotional or psychological disturbance.’’!23 Where 
a student was denied appearance before the university’s judiciary board, 





118 Plaintiff's attorney raised this objection and the trial court discussed the issue 
without resolving it. The only authority for rescission of a degree appears to be an old 
English case, Rex v. Cambridge Univ., 92 Eng. Rep. 818 (1723). Crook, 584 F. Supp. 
at 1544, 1556. But see Mahavongsan v. Hall, 529 F.2d 448 (5th Cir. 1978); Board of Educ. 
v. Ambach, 90 A.D.2d 227, 458 N.Y.S.2d 680 (1980), aff'd, 60 N.Y.2d 758, 457 N.E.2d 
775 (1983) (high school diploma); Sterman v. Florida State Univ. Bd. of Regents, 414 
So.2d 1102 (Fla. App. 1982). 

117 Jaska, 597 F. Supp. at 1251. 

118 Td. at 1251, n.6. 

119 Td. 

120 Id. 

121 Tedeschi, 49 N.Y.2d at 652, 404 N.E.2d at 1306, 427 N.Y.S.2d at 760, the college’s 
handbook provided for a board hearing if suspension or expulsion was ‘‘for any cause 
other than failure in his academic work.’’ The court determined that there were factors 
in addition to academic at issue and therefore the student should have had a hearing. 
Id. at 1304, 1306. 

122 Ryan v. Hofstra Univ., 67 Misc.2d 651, 324 N.Y.S.2d 964 (N.Y. Sup. Ct. 1971). 

123 Ryan, 324 N.Y.S.2d at 975. 
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the dean was held to have ‘‘acted arbitrarily and in abuse of discretion’’124 
in denying plaintiff’s appearance before the board. 


E. Reasons for Discharge 


The question as to whether a hearing panel must furnish written 
reasons supporting a ‘‘guilty’’ finding has been addressed occasionally 
by courts. In Jaska,'?5 a federal district court found a statement to plaintiff- 
student from the hearing board adequate, which specified that plaintiff 
had been found ‘‘guilty of cheating in Statistics 402 as a result of the case 
presented by Professor Rothman.’’!2¢ Although there is some indication 
that written reasons may be required in misconduct discipline cases,1?7 
such would not seem to be the situation in academic dishonesty cases, 
such as plagiarism, because as the court noted in Jaska, ‘‘Here, plaintiff 
had written notice of the specific charges against him and, due to the 
nature of the accusation, the reasons for the panel’s decision were 
obvious.’’12® By the nature of the offense, a charge of plagiarism would 
specify portions of student material alleged to have been plagiarized and 
thus a simple ‘‘guilty’’ finding would fit within the Jaska rationale. 
However, if intent to plagiarize is in issue,!2° it would seem necessary 
for a hearing committee to comment about the credibility of witnesses, 
although one federal district felt compelled to discuss at length and in 
detail the credibility of witnesses on both sides.13° 


F. Appeal Process 


Educational institutions invariably appear to have some form of in- 
ternal appeal process beyond the hearing panel.‘ ‘‘An appeal process 
serves important functions ranging from detection of procedural errors 
by the hearing panel to simple requests for clemency based on the stu- 
dent’s particular situation. Thus it is important that the appeal itself be 
conducted with the same conformity to written guidelines and sense of 
fairness as the hearing panel. 

Some of the kinds of problems identified with the appeal process are 
addressed below. One problem concerns the weight which the person or 
persons hearing the appeal are to give to the decision of the hearing panel. 





Id. 

Jaska, 597 F. Supp. 1245. 
Id. at 1253. 

Id. 

Id. at 1254. 


129 In Napolitano it appears that the court interpreted the hearing committee’s guilty 
verdict as a nonacceptance of plaintiff's explanations regarding intent, especially in light 
of the committee’s written summary of findings of intent based on the student’s mosaic 
of plagiarism violations. 453 A.2d at 276. 

130 Crook, 584 F. Supp. at 1551-1552. 


131 E.g., Princeton Univ., supra note 12 at 53; Liperty UNiversiTy, THE LIBERTY WAY 
16-17 (1984-86). 
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In Lyons v. Salve Regina College’? the school’s guidelines provided that 
following a hearing of the grade appeals committee ‘‘the recommenda- 
tion of the committee is made to the Dean of Students/Associate Dean 
of the College.’’'23 Two of the three committee members voted to award 
plaintiff-student an Incomplete in the course while the third would have 
awarded plaintiff an F and required plaintiff to apply for reinstatement 
to the nursing program. The irial court found for plaintiff and ordered 
reinstatement of plaintiff into the nursing program.'3+ On appeal, the dean 
of the college overruled the majority and awarded plaintiff an F. In over- 
turning the trial court the federal appeals court concluded, ‘‘[t]here is 
nothing in the instant record to indicate that a student at Salve Regina 
College had any rational basis for believing that the word ‘recommenda- 
tion’ meant anything more than its normal everyday meaning.’’**5 Thus, 
the use of the term ‘‘recommendation’’ was viewed as nothing more than 
‘‘an expression of the Committee’s opinion as to the preferred course of 
conduct to be followed by the Dean....’’13¢ In other words, the commit- 
tee’s decision was advisory rather than mandatory. 

However, where the weight of the hearing panels’s decision is unclear 
a different result can occur. In Jones v. Board of Governors of the Univer- 
sity of North Carolina‘?’ a student was charged with cheating on a final 
examination. A university student court had initially found plaintiff- 
student guilty of ‘‘academic dishonesty’’ but after a second hearing re- 
quested by the chancellor she was found not guilty of the cheating charge. 
Notwithstanding the hearing panel’s decision, the university counsel ob- 
jected to the chancellor who referred the matter to the vice-chancellor for 
academic affairs. After reviewing the transcript, the vice-chancellor 
awarded plaintiff a failing grade and placed her on disciplinary proba- 
tion for one semester; but as a result of the failing grade she was dropped 
from the College of Nursing. The federal district court granted plaintiff’s 
order for reinstatement’** and the appeals court affirmed. In overruling 
the vice-chancellor’s decision the appeals court found troublesome ‘‘the 
reviewing officer’s rejection of the tribunal’s determination, whether that 
determination was rendered as finding or as advice.’’!3° In other words, 
the Jones court appears to be stating that in the absence of evidence that 
a hearing panel’s decision is advisory, an adverse appeal decision must 
have some ‘‘expression of reasons’’'*° for the adverse decision. 





132 565 F.2d 200 (ist Cir. 1977), cert. denied, 435 U.S. 971 (1978). 

133 Id. at 201. 

134 Lyons, 422 F. Supp. 1354 (D.R.I. 1976), rev’d 565 F.2d 200 (1st Cir. 1977), cert. 
denied, 435 U.S. 971 (1978). 

138 Lyons, 565 F.2d at 202-203. 

136 Id. at 203. 

137 Jones v. Board of Governors of the Univ. of North Carolina, 704 F.2d 713 (4th 
Cir. 1983). 

138 Jones, 557 F. Supp. 263 (W.D.N.C. 1983), aff'd, 704 F.2d 713 (4th Cir. 1983). 

139 Jones, 704 F.2d 716. 

140 Id. 
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Where a student has been found ‘‘not guilty’’ of a charge of academic 
dishonesty, such as plagiarism, it is expected that a school’s internal appeal 
process will correct whatever penalties may have already been assessed 
against the student. In Lightsey v. King,'*1 a student at the United States 
Merchant Marine Academy was found ‘‘not guilty’’ by its honor board 
of cheating on an examination. However, the faculty member who had 
brought the charge of cheating refused to credit plaintiff with the test score 
he received on the test, on which he. allegedly cheated, and to change 
the F to a higher grade. The federal district court refused to consider this 
case as one involving academic discretion in grading and refused to 
countenance the academy’s option of allowing the student to retake the 
exam. 14? In deciding for the student and ordering him to be credited with 
his test score, the court relied on the academy’s own regulations. ‘“The 
Merchant Marine Academy chose to adopt regulations creating an honor 
board, and it chose to vest that board with authority over charges of lying, 
cheating or stealing made against cadets.’’'43 

As a final note, it may be necessary to change the office or person 
who hears an appeal. Such changes would be permissible as long as they 
are supported by a reason that does not create any unfairness for the stu- 
dent. For example, in Crook’** the change of the office to which an appeal 
was taken was apparently acceptable because the person who occupied 
the office at the time of the appeal had earlier held a lower office and 


had been involved in bringing charges of fabricated evidence against 
plaintiff. 145 


V. PLAGIARISM AND COPYRIGHT 
A. Overview of Copyright and Plagiarism 


Copyright is a form of protection provided to authors of literary, 
dramatic, musical, artistic and certain other intellectual works,’4° whether 





141 Lightsey v. King, 567 F. Supp. 645 (E.D.N.Y. 1983). 

142 Id. at 648, 649. 

143 Td. at 650. 

144 Crook, 584 F. Supp. 1531. 

148 Td. at 1550. 

146 17 U.S.C. 102(a) (1982). The owner of a copyright has certain exclusive rights, 
including rights: 

(1) to reproduce the copyright work in copies or phonorecords; 

(2) to prepare derivate works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the public 

by sale or other transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, music, dramatic and choreographic works, pantomimes 

and motion pictures and other audiovisual works, or perform the copyrighted 

work publicly; and 

(5) in the case of literary, musical dramatic, and choreographic works, 

pantomimes, and pictoral, graphic, or sculptural works, including the individual 

images of a motion picture or other audiovisual work, to display the copyrighted 

work publicly. 
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or not the works are actually published.'*”7 The 1976 major revision of 
the 1909 Copyright Act was necessary because of the totally unanticipated 
and rapid use of technologically advanced communication techniques: 
radio, television, computers, videotapes and the electro-static copying 
system.'4* The relative ease with which new technological devices per- 
mitted persons including students to reproduce intellectual property of 
another was perceived as unreasonably subverting the copyright owner’s 
expectation of economic return and the student or faculty member’s use 
of that material.1+9 

In general, the subject areas of copyright and plagiarism have some 
basic differences which need to be addressed at this introductory stage. 
Plagiarism, defined as a form of academic dishonesty, is a broader con- 
cept than copyright since plagiarism could apply to nondocumented use 
of material no longer copyrighted’*° or not copyrightable.51 In addition, 
plagiarism could apply to material exempted from copyright coverage 
under fair use.*5? Although it could be possible to have a copyright viola- 
tion without finding plagiarism,*5* it would seem more probable in such 
situations that copyright and plagiarism violations would overlap. 


B. Fair Use 


The concept of fair use of copyrighted material as exempt from 
copyright infringement has had a long history of litigation.'54 The 1976 
Copyright Act provides an exemption from copyright infringement for 





147 Publication is no longer the key to statutory copyright under the 1976 Act as it was 
under the prior 1906 Act. Under the new Act, copyright attaches when ‘‘a work is ‘fixed’ 
in a tangible medium of expression’’ and even publication without notice of copyright 
no longer automatically invalidates a copyright; omission of copyright notice generally 
can be corrected within five years. 17 U.S.C. § 101, 405, 406 (1982). 

148 See Mawdsley & Permuth, Multiple Photocopying in Educational Institutions, 10 
Nowpe Scu. L.J. 18, 20 (1981). 

149 See L. SELTZER, EXEMPTIONS AND FAIR USE IN COPYRIGHT 37 (1978). 

180 E.g., any work on which the copyright has expired. See 17 U.S.C. § 301-305. 
This includes works in the public domain, Alexander v. Haley, 460 F. Supp. 40, 45 
(S.D.N.Y. 1978). 

181 E.g., any work of the United States Government. 17 U.S.C. § 105. 

182 Fair use exempts use of copyrighted material ‘‘for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for classroom use), scholar- 
ship or research....’"” 17 U.S.C. § 107. 

183 Attribution or appropriate documentation would seemingly prevent a charge of 
plagiarism but where attributed material published beyond the classroom setting exceeds 
the definition of fair use. 17 U.S.C. § 8.14[{c][1] (1984). For an excellent discussion of 
how the Copyright Act would be applied to the showing of rental videocasettes to groups 
of students, see T. Boland & T. Szyknowny, Copyright Infringement?—Video Cassettes 
on Campus, 23 Epuc. L. Retr. 11 (1985). 

184 For a discussion of fair use and citations to relevant cases see, L. SELTZER, supra 
note 152; Cardozo, To Copy or Not To Copy For Teaching and Scholarship: What Shall 
I Tell My Client?, 1977 J. Cott. & U.L. 59 (1977); Rosenfield, Customary Use as ‘‘Fair 
Use’’ in Copyright Law, 25 BuFFALo L. REv. 119 (1975); NIMMER, COPYRIGHT 145, 643-644 
(1969). 
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reproduction of copyrighted material ‘‘for purposes such as criticism, com- 
ment, news reporting, teaching (including multiple copies for classroom 
use), scholarship, or research....’’155 Presumably, student papers or theses 
completed as part of an assignment would qualify as ‘‘scholarship or 
research’’ and therefore such work, as long as it passes only between the 
faculty member and student, should not represent a copyright violation. 
However, Congress has generated some confusion about the limits of fair 
use by adding the following language after the above-quoted exemption. 


In determining whether the use made of a work in any particular case is 
a fair use the factors to be considered shall include: 

(1) the purpose and character of use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 
copyrighted work.15* 


While the above language might suggest that extensive plagiarism 
by a student exceeds the fair use exemption, as a practical matter, student 
scholarship or research as a copyright problem is really a non-issue. There 
are no reported scholarship/fair use cases probably because multiple copies 


would most usually have to be involved to raise the fair use issue.'5” In 
addition, a recent federal court declared that ‘‘in judicial interpretations 
of the Old Act and under the New Act as well, the doctrine of fair use 
is more liberally applied in non-commercial and non-profit educational 
situations.’’15* In an attempt to clarify fair use in an educational setting, 
three sets of guidelines were devised: (1) photocopying for classroom use, 
(2) photocopying of music, and (3) photocopying of interlibrary requests. 
These guidelines were negotiated between publishers, authors and respec- 
tive professional organizations and subsequently incorporated into the 
legislative history of the 1976 law.'5® There is no question that these 
guidelines have substantially restricted unauthorized copying and use of 
copyrighted material.1*° 





185 17 U.S.C. § 107. This statutory formulation was not intended to advance or change 
the law, only to codify the case law criteria. H.R. 1476, 94th Cong., 2d. Sess. (1976). 

186 17 U.S.C. § 107 (emphasis added). 

157 Rapp, 3 EDUCATION Law § 14.02[2] (1985). 

188 Encyclopedia Britannica Ed. Corp. v. Crooks, 542 F. Supp. 1156 (W.D.N.Y. 1982). 

. 18° The guidelines applying to photocopying for classroom use are so fraught with 

interpretive difficulties as to create more problems than they cure. For a critical discus- 
sion, see R. Mawdsley & S. Permuth, Multiple Photocopying in Educational Institutions, 
10 NOLPE Scu. L.J. 19 (1981). 

160 See R. MAWDSLEY & S. PERMUTH, COPYRIGHT LAWS: PRACTICE AND LIMITATIONS, SCHOOL 
Law IN CHANGING TIME 194 (1982). For accounts of some of the litigation against educa-. 
tional institutions, see R. MAWDSLEY & S. PERMUTH, LEGAL PROBLEMS OF RELIGIOUS AND PRIVATE 
SCHOOLS-101 (1983); Palmer, Publishers Withdraw Lawsuit Charging NYU and Professors 
with Copyright Infringement, 26 CHRONICLE OF HIGHER Epuc. 1 (1983). 
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When a student plagiarizes material for a class assignment and then 
makes copies of that assignment for members of the class, he might 
possibly be violating the copyright law, in addition to other discipline 
problems he may have created by his plagiarism. The Agreement on 
Guidelines for classroom copying contains the following language. 


Multiple copies (not to exceed in any event more than one copy per pupil 
in a course) may be made by or for the teacher giving the course for classroom 
use or discussion; provided that: 

A. The copying meets the tests of brevity and spontaneity as defined 
below; and 

B. Meets the cumulative effect test as defined below; and 

C. Each copy includes a notice of copyright.'*1 


Although the above guidelines contemplated materials copied and 
distributed by a teacher, they likewise would apply to materials written, 
copied and distributed by students. While the ‘‘scholarship and research’”’ 
aspect of fair use might protect his single copy plagiarism from copyright 
infringement, multiple copying of his plagiarized work may have 
infringement implications. 

There are almost no cases testing the relationship between plagiarism 
and copyright, but the recent case of Marcus v. Rowley’ raised some 
of the problems addressed above. Plaintiff Marcus had developed a thirty- 
five page booklet, Cake Decorating Made Easy for sale*®? to students in 
her class. Each copy of her booklet contained the copyright symbol, an 
encircled ‘‘c,’’ followed by ‘‘1975 Eloise Marcus.’’'*4 Plaintiff at no time 
gave anyone permission to copy her booklet. Defendant prepared her own 
Cake Decorating Learning Activity Package (LAP) for use in her food ser- 
vice career class; eleven of twenty-four pages of the LAP were copied from 
plaintiff’s booklet with no credit given to plaintiff. Defendant did not sell 
her LAP but had fifteen copies made and placed in a file for use by her 
students. Plaintiff first learned of defendant’s copying when a student in 
her class refused to buy her booklet. The student’s son then obtained a 
copy of defendant Rowley’s LAP and ‘‘the student accused plaintiff of 
plagiarizing Rowley’s work.’’'*5 Plaintiff brought a copyright suit against 





161 Agreement on Guidelines for Classroom Copying in Not-For-Profit Educational 
Institutions, Pub. L. No. 94-553 reprinted in 1975 U.S. Cope Conc. & Ap. News, (90 Stat.) 
5682. It is worth noting that all three definitions—brevity, spontaneity and cumulative 
effect—must be met or the photocopying violates the Guidelines. 

162 Marcus v. Rowley, 695 F.2d 1171 (9th Cir. 1983). Since the facts of this case 
arose prior to the January 1, 1978 effective date of the 1976 Copyright Act, this case 
was decided under the earlier 1909 law; however, the court noted that the new law’s 
“Section 107 codifies the factors developed under the prior case law.”’ Id. at 1174. 

163 Plaintiff sold the booklet to her students for $2 each, $1 of which was her profit. 
Id. at 1173. 

164 Under the 1976 Copyright Act, failure to include the copyright notice does not 
necessarily invalidate the copyright in a work. See 17 U.S.C. § 405 (1982). 

165 Marcus, 695 F.2d at 1173. 
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defendant Rowley and the school district. The trial court dismissed the 
complaint on the grounds that ‘‘defendant’s copying of the plaintiff’s 
material for nonprofit educational purposes constituted fair use.’’1** The 
appeals court reversed and remanded the case ‘‘for a determination of 
damages pursuant to the provisions of the Copyright Act.’’+67 

The Marcus court’s analysis of the four fair use factors in section 107 
of the Copyrights Act?®* is worth considering, especially as it impacts 
plagiarism. Regarding the purpose and character of the use the court 
observed that use of material ‘‘for the same intrinsic purpose for which 
the copyright owner intended it to be used is strong indicia of no fair 
use.’’16° The Marcus case dealt with two booklets used for essentially the 
same kind of class. In addressing the second factor, the nature of the 
copyrighted work, the court noted that ‘‘the scope of fair use is greater 
when informational type works as opposed to more creative products, are 
involved.’’17° The Marcus defendant’s LAP contained both kinds of 
material so no conclusion was reached on this factor. Concerning the 
amount and substantiality the court declared that ‘‘[w]hatever may be the 
breadth of the doctrine of ‘fair use,’ it is not conceivable to us that the 
copying of all, or substantially all, of a copyrighted song can be held to 
be a ‘fair use’ merely because the infringer had no intent to infringe.’’*”* 
In Marcus defendant had copied approximately fifty percent of plaintiff’s 
booklet and that fifty percent contained virtually all of the substance of 
defendant’s LAP. Regarding the fourth factor, effect of the use upon the 
potential market for or value of the copyrighted work, the court declared 
that ‘‘[t]he mere absence of measurable pecuniary damage does not re- 
quire a finding of fair use.’’172 

To the extent that a plagiarized work violates one or more of the factors 
in section 107 of the Copyright Act, the plagiarizer would seem to have 
infringed upon the copyright owner’s protected interest. Although the 
plagiarized term paper written for a class assignment is probably exempt 
from copyright infringement, there could be a problem if multiple copies 
are made or if the paper is published. Such could especially be the case 
where one source is predominantly relied upon in the plagiarized paper, 
as was the situation in Napolitano.'7? Presumably, the same rationale 
should apply to theses or dissertations completed as part of a curricular 
program requirement. 





166 Id. at 1174. 

167 Td. at 1179. 

168 See supra note 158 and accompanying text. 

169 Marcus, 695 F.2d at 1175. 

170 Id. at 1176, quoting Universal City Studios v. Sony Corp., 659 F.2d 963, 972 
(9th Cir. 1981), quoted in Marcus, 695 F.2d at 1176. 

171 Quoting Wihtol v. Crow, 309 F.2d 777, 780 (8th Cir. 1962). 

172 Marcus, 695 F.2d at 1177. 

173 Napolitano, 186 N.J. Super. at 558, 453 A.2d at 267. Plaintiff-student testified 
that the book from which she copied or borrowed material was the only book to which 
she referred in writing her paper. 
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VI. CONCLUSION 


Plagiarism is a real and persistent problem for educational institu- 
tions. The dearth of reported plagiarism cases probably reflects the satisfac- 
tory handling of such problems within an institution’s academic discipline 
system. But the few number of cases may also reflect faculty ignorance 
of the plagiarized works, uncertainty about the institution’s definition of 
plagiarism, or perhaps even an unwillingness to confront a student with 
evidence of plagiarism. While it would not be reasonable to expect faculty 
members to be so knowledgeable in their fields that all copying would 
be detected, it is reasonable for the school to have a clearly defined and 
explained plagiarism policy. It is probably too great an assumption that 
many of today’s students will understand and be able to apply dictionary- 
type definitions of plagiarism. Although a school may not have a legal 
duty to do so, it most assuredly would be performing an invaluable ser- 
vice to its student-clientele by augmenting its definition of plagiarism with 
examples such as are found in the Appendix to the monograph, Legal 
Aspects of Plagiarism. 

When students are charged with plagiarism offenses it is important 
that they be afforded at least a minimum fairness in treatment. While there 
will be some differences between private and public institutions, due to 
application of the fourteenth amendment due process clause to public in- 
stitutions, there are guidelines that should apply to all. First, all schools 
must adhere to the procedures in their handbooks, with deviations per- 
mitted only where the inapplicability of the published procedure would 
be obvious and reasonable. Second, the student must have a clear explana- 
tion of what material of his is plagiarism, including the source from which 
the plagiarized material was copied. The burden of proof will be on the 
school to prove that plagiarism occurred, not on the student to prove the 
absence of plagiarism. Third, the student should have an opportunity to 
appear before the individual or panel provided for in academic discipline 
situations and present his case. He should have the opportunity to con- 
front and cross-examine the witnesses against him. His right to an attorney 
or non-legal advisor will depend upon the institution’s procedures as well 
as the school’s use of an attorney in his case. The student has every right 
to expect that the hearing individual or panel will make its decision based 
only on evidence presented at the hearing and that those making the deci- 
sion will do so in an impartial manner. Fourth, there should be some ap- 
peal process to another individual or panel. The mandatory effect of the 
hearing decision as well as the scope of review need to be made clear 
to the student, either in published form or through practice. 

Students, faculty members and educational institutions need to be 
knowledgeable about the copyright infringement implications of student 
produced plagiarized material. While student plagiarism only in the con- 
text of a class assignment would seem to be fair use, any use of that material 
by a faculty member might not only implicate the faculty member, but 
also the employer institution in a copyright infringement lawsuit. 
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Obviously, students who have passed through a school plagiarizing 
material as a regular practice for class assignments may have a rather brutal 
awakening when such practice is transferred from the protected school 
environment to the post-school commercial world. Clearly, the best 
preparation for students to obviate such a painful learning experience 


would be to make a greater institutional commitment in explaining and 
enforcing plagiarism. 
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